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AMENDING SECTION 309 (c) OF COMMUNICATIONS ACT 
(Protest Procedure) 





WEDNESDAY, JUNE 22, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND Foreign CoMMERCE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10°a. m., in room 1435 
New House Office Building, Hon. John B. Williams (acting chairman 
of the subcommittee) presiding. 

Mr. WiuurAms. The committee will come to order. 

This morning, the Subcommittee on Transportation and Communi- 

‘ations is beginning hearings on H. R. 5614, a bill to amend the Com- 
munications Act of 1934 in Tegard to protests of grants of instruments 
of authorization without hearing. This bill was introduced by the 
chairman of the Committee on Interstate and Foreign Commerce at 
the request of the Federal Communications Commission. As stated in 
the Commission’s letter, addressed to the Speaker, dated March 21, 
1955, the objective of the proposed legislation is to clarify the so- 
called protest rule contained in section 309 (c). This rule was in- 
corporated into the Federal Communications Act by the Communica- 
tions Act Amendments, 1952, better known as the so-called McFar- 
land amendments. 

Experience with the protest rule has demonstrated that this pro- 
cedure may be used as a device for delaying radio station grants. On 
the other hand, the retention of this procedure is desirable for the 
purpose of providing interested parties with a means by which they 
may bring to the Commission’s attention bona fide questions con- 
cerning grants made without hearings. 

I hope that the hearings which we are holding this morning and 
later will enable the subcommittee to develop information which will 
make it possible so to amend the “protest rule” that this procedure 
will be designed to protect the public interest without an opportunity 
to those who have a private interest to delay a radio station grant 
made by the Commission. 

(H. R. 5614 above referred to is as follows :) 


[H. R. 5614, 84th Cong., Ist sess. | 


A BILL To amend the Communications Act of 1934 in regard to protests of grants of 
instruments of authorization without hearing 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 309 of the 
Communications Act of 1934, as amended, is amended to read as follows: 

“(c) When any instrument of authorization is granted by the Commission 
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without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of 30 days. During such 
30-day period any party in interest may file a protest under oath directed to such 
grant and request a hearing on said application so granted. Any protest so filed 
shall be served on the grantee, shall contain such allegations of fact as will 
show the protestant to be a party in interest, and shall specify with particularity 
the facts relied upon by the protestant as showing that the grant was improperly 
made or would otherwise not be in the public inerest. The Commission shall, 
within 30 days of the filing of the protest, render a decision making findings 
as to the sufficiency of the protest in meeting the above requirements; and, 
where it so finds, shall designate the application for hearing upon issues relating 
to all matters specified in the protest as grounds for setting aside the grant, 
except with respect to such matters as to which the Commission finds, for reasons 
set forth in the decision that, even if the facts alleged were to be proven, no 
grounds for setting aside the grant are presented. The Commission may also 
specify in such decision that the application be set for hearing upon such further 
issues as it may prescribe, as well as whether it is adopting as its own any of 
the issues resulting from the matters specified in the protest. In any hearing 
subsequently held upon such applicaticn issues specitied by the Commission upon 
its own initiative or adopted by it shall be tried in the same manner provided in 
subsection (b) hereof, but with respect to issues resulting from matters set forth 
in the protest and not specifically adopted by the Commission, both the burden 
of proceeding with the introduction of evidence and the burden of proof shall be 
upon the protestant. The hearing and determination of cases arising under this 
subsection shall be expedited by the Commission and pending hearing and 
decision the effective date of the Commission’s action to which protest is made 
shall be postponed to the effective date of the Commission's decision after hearing, 
unless the authorization involved is necessary to the maintenance or conduct 
of an existing service, or unless the Commission affirmatively finds for reasons 
set forth in the decision that the public interest requires that the grant remain 
in effect, in which event the Commission shall authorize the applicant to utilize 
the facilities or authorization in question pending the Commission’s decision after 
hearing.” 


Mr. WiiraMs. If there is no objection from the members of the 
subcommittee, we will insert the letter to the chairman of the committee 
written by Mr. McConnaughey, Chairman of the Federal Communica- 
tions Commission; a letter directed to the Speaker; a letter from the 
Bureau of the Budget, stating that they have no objection to interpose 
to the legislation; and a letter from the Justice Department stating 
that the Department prefers to make no recommendation. 

(The letters referred to are as follows:) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., April 29, 1955. 
Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Forcign Commerce, 


House of Representatives, Washington 25, D. C. 

DEAR CONGRESSMAN Priest: Thank you for your letter of April 20, 1955, for- 
warding a copy of H. R. 5614, a bill to amend the Communications Act of 1934, 
in regard to protests of grants of instruments of authorization without hearing, 

As you know this proposed amendment to secticn 509 (c) of the Communica- 
tions Act was submitted and recommended by the Commission and your prompt 
attention to the introduction of the bill in the House of Representatives is greatly 
appreciated. The Commission is hearitly in favor of the enactment of this legis- 
lation for the reasons set forth in our letter of March 21, 1955, transmitting the 
proposal to the Speaker of the House. As we advised you at the recent briefing 
conference with your committee, many difficulties and delays have been encoun- 
tered in connection with the handling ef so-called protest cases under section 
309 (c) of the act and it is hoped that H. R. 5614 will receive early and favorable 
consideration. 

The Commission will be pleased to attend and participate in hearings and to 
assist your committee in any way that we can with respect to the proposed legis- 
lation, 

Sincerely yours, 


Grorce C. McConNNAUGHEY, Chairman, 
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FepERAL COMMUNICATIONS COMMISSION, 
Washington 25, D. C., March 21, 1955. 
Hon. SAM RAYBURN, 
Speaker of the House of Representatives, 
Washington 25, D. C. 

DEAR Mr. SPEAKER: The Commission wishes to recommend for the consideration 
of the Congress a proposed amendment to section 309 (c) of the Communications 
Act of 1934, as amended. A proposed bill is attached as an appendix to this 
letter. The objective of the proposed legislation is to clarify the so-called protest 
rule contained in section 309 (c) which was incorporated into the Communica- 
tions Act by the Communications Act Amendments, 1952 (66 Stat. 711), so 
as to obviate the use of new procedure as a device for delaying radio station 
grants which are in the public interest while at the same time retaining the rule’s 
primary objective of providing interested parties with a means by which they 
may bring to the Commission's attention bona fide questions concerning grants 
made without hearing. The Commission proposed a bill to amend section 309 
(c) in the 88d Congress. It was introduced in that Congress as H. R. 7795, but 
no action on the bill was taken. 

Section 309 (c) now provides that all authorizations granted without a hearing 
shall remain subject to pretest by any party in interest for a 30-day period. The 
protest must show that the protestant is a party in interest and must specify 
with particularity the facts relied on to sustain the protest. Within 30 days 
from the date of filing of a protest, the Commission must determine whether the 
protest meets these requirements. If the Commission so finds, it is directed to 
set the application involved for hearing on the issues specified in the protest as 
well as such additional issues as the Commission may prescribe. The protestant 
has the burden of proof and the burden of proceeding with the evidence on issues 
set forth in his protest and not specifically adopted by the Commission. The 
Commission is directed to expedite protest hearing cases, and the effective date of 
the Commission’s action protested is to be postponed until the Commission’s 
decision after hearing, unless the particular authorization is necessary to the 
maintenance or conduct of an existing service. 

The protest rule has resulted in substantial delays in the construction and 
operation of new television or radio stations authorized by the Commission with- 
out hearing. For any party in interest may file a protest and the term “party in 
interest” has been held by the courts to include existing stations in the same 
service as the grantee who might be adversely affected economically by the grant. 
In addition, relevant court decisions appear to indicate that stations in other 
services or other persons who might suffer economic injury as a result of com- 
petition afforded by the new stations would be parties in interest entitled to 
protest. Furthermore, if the protestant shows himself to be a party in interest 
and details his objections to the grant, one interpretation of the present statute 
is that the Commission is required to designate the application for hearing on 
the issues specified in the protest and cannot dispose of the protest, as on de- 
murrer, on the pleadings. The Commission has taken the position that where it 
finds that the matters raised by the protest would not require the grant to be 
set aside, even if the factual allegations are assumed to be proven, the protest 
may be disposed of on the pleadings or, where substantial legal questions are 
involved, after oral argument on the legal issues, without designating the appli- 
pation for a full evidentiary hearing. However, it is recognized that the present 
language of section 309 (c) leaves in doubt the Commission’s authority to dis- 
pose of a protest on the basis of the pleadings or after oral argument. It is 
believed that the statute should be amended so as to make clear that the Com- 
mission has authority to demur to the pleadings, in order to insure that it would 
not be necessary to hold evidentiary hearings which could serve no useful 
purpose and which would therefore be contrary to the public interest by delaying 
the initiation of a new or improved radio service. Such hearings, it should be 
indicated, not only delay the effectiveness of the particular authorization in- 
volved but also occupy the time and efforts of members of the Commission’s 
limited staff who could otherwise be utilized in connection with other proceed- 
ings, including necessary hearings involving competitive television applications. 

There is also some question under the present language of section 309 (c) as to 
whether the Commission must, in designating a protest for hearing, include the 
precise issues which the protestant has set forth regardless of the manner in 
which such issues have been drafted by the protestant. The Commission has 
held that where the protestant’s issues are drawn too broadly or include mat- 
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ters not covered by the facts relied on, it has the authority to redraft the issues 
to reflect accurately the substantive matters raised in the protest. Here again, 
however, the Commission’s authority is not entirely free from doubt, and a 
clarifying amendment to the statute to considered appropriate. 

As indicated above, the final provision of section 309 (c) makes it mandatory 
for the Commission, once a protest has been granted, to postpone the effective 
date of the Commission’s action to which protest is made until the effective date 
of the Commission’s decision after the hearing on the protest. The only excep- 
tion to this mandatory stay provision is when the authorization protested is neces- 
sary to the maintenance or conduct of an existing service, in which event the 
Commission may authorize the use of the facilities in question pending the Com- 
mission’s decision after hearing. This has required staying the effectiveness of 
all authorizations for new facilities when protests have been granted, despite the 
fact that in some instances the public interest clearly required that the authori- 
zation remain in effect and the new service be inaugurated pending the outcome 
of the protest hearing. It is believed that an amendment is necessary which 
would give the Commission discretion to deny a stay in those cases where it 
ean find on the record that the public interest clearly requires such action. 

In order to obviate these difficulties the enclosed proposal would amend section 
309 (c) to make clear that while any party in interest could protest a grant of 
a permit made without hearing, such protest would not automatically result in 
staying the effectiveness of the grant or require a hearing regardless of the 
merits of the claims advanced by the protestant. Instead, the proposed new 
language would provide that within 30 days of the filing of such a protest the 
Commission, upon consideration of the protest, and any reply thereto, would issue 
a decision as to the legal sufficiency of the protest as to standing and the particu- 
larity of the matters alleged as grounds for setting aside the grant. In the 
event the Commission finds in the affirmative as to these matters, it would be re- 
quired to designate the application for hearing upon issues relating to all mat- 
ters raised in the protest, except that the Commission could exclude such matters 
as to which it finds that, even if the facts alleged by the protestants were proven, 
they would not constitute grounds for setting aside the grant. The amendment 
further provides that if a protest is designated for hearing, the effective date of 
the grant shall be postponed, unless the authorization is necessary for the con- 
tinuation of an existing service, or unless the Commission affirmatively finds, for 
specified reasons, that the public interest requires the grant to remain in effect. 
It is believed that the revised language would achieve the apparent objective of 
the protest rule in affording interested parties an opportunity to bring to the at- 
tention of the Commission questions about grants made without hearing and to 
obtain a determination thereon. At the same time, it would avoid the utiliza- 
tion of the protest rule as a device for delay on the part of competitors. 

The Commission, therefore, recommends that section 309 (¢c) should be amended 
as set forth in the attached provosed bill. The submission of this proposal to 
the Congress has been approved by the Bureau of the Budget. If there is any 
further information concerning this matter which the Commission can furnish, 
plese do not hesitate to let us know. There are also attached the separate views 
of Commissioner Doerfer concerning this matter. 

By direction of the Commission: 

Grorcs C. McConnavcHey, Chairman, 


A BILL To amend the Communications Act in regard to protests of grants of instruments 
of authorization without hearing 


Be it enacted by the Senate and House of Representatives of the United 
States in Congress assembled, That subsection (c) of section 309 of the Com- 
munications Act of 1934, as amended, is amended to read as follows: 

“(c) When any instrument of authorization is granted by the Commission 
without a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest under oath directed 
to such grant and request a hearing on said application so granted. Any pro- 
test so filed shall be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party in interest, and shall specify with 
particularity the facts relied upon by the protestant as showing that the grant 
was improperly made or would otherwise not be in the public interest. The 
Commission shall, within thirty days of the filing of the protest, render a decision 
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making findings as to the sufficiency of the protest in meeting the above require- 
ments; and, where it so finds, shall designate the application for hearing upon 
issues relating to all matters specified in the protest as ground for setting aside 
the grant, except with respect to such matters as to which the Commission finds, 
for reasons set forth in the decision, that, even if the facts alleged were to be 
proven, no grounds for setting aside the grant are presented. The Commission 
may also specify in such decision that the application be set for hearing upon 
such further issues as it may prescribe, as well as whether it is adopting as its 
own any of the issues resulting from the matters specified in the protest. In any 
hearing subsequently held upon such application issues specified by the Com- 
mission upon its own initiative or adopted by it shall be tried in the same manner 
provided in subsection (b) hereof, but with respect to issues resulting from 
matters set forth in the protest and not specifically adopted by the Commission, 
both the burden of proceeding with the introduction of evidence and the burden 
of proof shall be upon the protestant. The hearing and determination of cases 
arising under this subsection shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commission's action to which 
protest is made shall be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the Commission affirma- 
tively finds for reasons set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commission shall authorize 
the applicant to utilize the facilities or authorization in question pending the 
Commission's decision after hearing.” 


SEPARATE VIEWS OF COMMISSIONER JOHN C. DOERFER 


Commissioner Doerfer believes that section 309 (c) of the Communications 
Act should be repealed in its entirety. It is inconsistent with the philosophy 
of the act which seeks to provide for the public interest within the framework of 
competition. 

“Plainly it is not the purpose of the act to protect a licensee against 
competition but to protect the public. Congress intended to leave competi- 
tion in the business of broadcasting where it found it, to permit a licensee 
who was not interfering electrically with other broadcasters to survive 
or succumb according to his ability to make his programs attractive to the 
public” (the Sanders case, 309 U. S. 470 (1940) ). 

Experience has shown that section 309 (¢) demands an undue amount of 
Commission time, is used primarily for delay by competitors, and accomplishes 
no useful purpose. In effect, it creates two Attorneys General to protect the 
public interest, the FCC, and private parties. Governmental agencies are 
established upon the theory that they are competent and conscientious to proiect 
the public interest. There is no more need for 2 Attorneys General in such 
matters than for 2 district attorneys in a criminal ease. 

If the Commission, through inadvertence, illegality, or impropriety, makes 
a grant, all that is necessary to protect the publie interest is to call the Commis- 
sion’s attention to the facts and to submit evidence or indicate a source cf 
probative evidence to protect the public interest, Misfeasance, if any, on the 
part of the Commission should be dealt with directly—not by the creation of 
an official kibitzer. The idea that the public should be denied a service pending 
selfish and self-serving maneuvers by competitors is wholly foreign to the 
American concept of administrative agencies. These were created primarily 
to expedite inatters. Section 3809 (c) is an obstruction to the prompt expedi- 
tion of many matters before the Federal Communications Commission. To il- 
lustrate, recently out of 1,400 minutes of deliberation by 7 members of the 
Commission, 597 minutes were spent considering protest matters, or a total of 
28 percent of full Commission time. This constitutes a demand for an undue 
proportion of time on matters which eventually prove to contribute little, if 
anything. to the protection of the public interest. 
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EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D. C., May 11, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington 25, D. C. 

My Dear Mr. CHAIRMAN: This is in reply to your letter of April 20, 1955, 
requesting the views of the Bureau of the Budget on H. R. 5614, a bill to 
amend the Communications Act of 1934 in regard to protests of grants of instru- 
ments of authorization without hearing. 

The Bureau of the Budget would have no objection to the enactment of this 
measure. 


Sincerely yours, 
HAROLD PEARSON, Assistant Director. 





JUNE 23, 1955. 
Hon. J. Percy PRIEST, 
Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H. R. 5614) to amend the Communi- 
eations Act of 1934 in regard to protests of grants of instruments of authoriza- 
tion without hearing. 

The bill —s “amend subsection (c) of section 309 of the Communications Act 
of 1934 (47 U. C. 309), which provides for the filing of protests to licenses 
granted, samen to section 309 (a), without a hearing. Under the present 
provisions of section 309 (c) the filing of such a protest postpones the effective 
date of the authorization until after hearing and decision by the Commission 
unless the authorization involved is necessary to the maintenance or conduct of 
an existing service, in which event the Commission shall authorize the applicant 
to utilize the authorization pending the Commission’s decision. The bill would 
change the existing law so as to permit the applicant to use the authorization not 
only when the use thereof is necessary to the maintenance or conduct of an exist- 
ing service, but also if the Commission finds that the public interest requires that 
the grant remain in effect. 

Whether the bill should be enacted involves a question of policy concerning 
which this Department prefers to make no recommendation. 

The Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 

Sincerely, 
WILLIAM P. Rogers, 
Deputy Attorney General. 


Mr. Wituiams. The first witness listed this morning is Mr. Ervin 
F. Lyke, radio station WVET and WVET-TYV, Rochester, N. Y. 

Is Mr. Lyke in the room ? 

Mr. Lyxe. Yes, Mr. Chairman. 

Mr. Wituiams. You may proceed. 


STATEMENT OF ERVIN F. LYKE, WVET AND WVET-TV, 
ROCHESTER, N. Y. 


Mr. Lyxr. Mr. Chairman and Congressmen, my name is Ervin F. 
Lyke. I would like to stick pretty close to the prepared statement, 
deviating from it for emphasis. 

Mr. Wintiams. Mr. Harris, will you take over, until you have to 
leave? 

Mr. Harris. No; go ahead. I just wanted to make my appearance, 
Mr. Chairman, because I am interested in this legislation. I would 
appreciate it if the committee would go ahead, in view of the fact 
that I have another meeting that I must attend 

Mr. WiturAms. Go ahead, Mr. Lyke. 
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Mr. Lyxe. My name is Ervin F. Lyke. I reside in Rochester, N. Y., 
and am the president, general manager, a director and stockholder in 
Veterans Broadcasting Co., operator of radio station WVET and 
television station WVET-TV at Rochester, N. Y. The Veterans 
Broadcasting Co. has more than 130 local stockholders. Our tele- 
vision station shares time on channel 10 with station WHEC-TYV, 
also in Rochester, N. Y., and is affiliated with the Columbia Broad- 
casting System TV network. 

My appearance before the committee in support of the proposed 
amendment to section 309 (c) of the Communications Act relates 
solely to that portion of the aman change which would give the 
Commission discretion to permit the continuation of a service while 
it considered a protest, provided such continuation was found by the 
Commission to be i in the public interest. This is the so-called discre- 
tionary stay phase of the proposed amendment—lines 8 to 14 on page 3 
of the bill. Under the present law, if the Commission or the courts 
find that a protestant is entitled to a hearing on his protest. the Com- 
mission apparently has no discretion as to whether to suspend opera- 
tions under the authorization being protested. 

Unless the modification of section 309 (c) as requested by the Com- 
munications is granted as proposed in this legislation, stations 
WVET-TV and WHEC~TYV, sharing time on channel 10 in Rochester, 
are faced with the prospect of having to go silent for an indefinite 
period provided the court construes a protest filed against the grant of 
stations WVET-TV and WHEC-TYV to entitle the protestant to a 
hearing. Recent decisions of the United States Court of Appeals 
interpreting section 309 (c) of the Communications Act as it now reads 
gives rise to serious doubt as to whether the Commission has any dis- 
cretion to disallow, or not hold an ev identiary hearing on, any protest 
that might be filed against Commission action w ithout a hearing—no 
matter how flimsy or insubstantial the reasons might be for the 
protest having been filed. 

The applic: ations of WVET-TV and WHEC-TV for authority to 
construct and operate a television station on channel 10 in Rochester, 
N. Y., were granted by the Commission on March 11, 1953. Stations 
actually began operations on November 1, 1953, and have continued 
to present at least 18 hours daily of entertainment, news, discussion, 
education, and religious programs since that time. The stations have 
also served as the outlet for the programs of the Columbia Broadcast- 
ing System network, and the American Broadcasting Co. network. A 
document entitled “A Protest” was filed against these grants, and it 
was disallowed by the Commission because it failed to state with par- 
ticularity the facts, matters, and things relied upon. Appeals were 
taken by the protestant to this denial. This matter has been before the 
court of appeals after argument since February 1955. If the court 
holds that the protestant was entitled to a hearing—and the court has 
so ruled in every case on which they have had an opportunity to rule 
up to date—the Commission, under the present law, apparently has 
no option but to take WVET-TV and WHEC-TY off the air while it 
conducts an evidentiary hearing on the protest; makes a ruling 
thereon; and finalizes its decision on the protest. Even though Con- 
gress has provided that protest hearings should be ‘ ‘expedited” the 
practicality of availability of personnel to handle; availability of 
witnesses and counsel; and the time required to be consumed ‘n the 
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decisional process, has resulted in very little true “expedition.” This 
is not intended as being critical of the Commission, but merely as 
being an evaluation of the situation with which the Commission is 
faced. 

The court of appeals and the Commission recently ruled i in connec- 
tion with the ease of KPLN at Camden, Ark., that the Commission 
was without discretion as to whether to discontinue a service provided 
it had been established under an authorization to which the protest 
was directed. The change in section 309 (c) which is proposed in 
the instant bill would allow the Commission the discretion to continue 
service under such circumstances, provided it could, and would, make 
an affirmative finding that the public interest required the continua- 
tion of the service. 

Despite the fact we feel that the protestant in our case was primarily 
concerned with getting a comparative hearing with us on an applica- 
tion which he had not, at the time of our gr ant, filed with the Com- 
mission, yet his document appears to proceed under the protest pro- 
cedures of section 309 (c), and if the court rules in accordance with 
its current precedence that he is entitled to a hearing, the channel 10 
television stations in Rochester would have to go off the air, in addition 
to removing the second TV. service from an area including more than 
1 million people. This would result in idling a plant which cost ap- 
proximately $700,000 to establish, and idling a payroll which runs 
$50,000 to $55,000 per month to maintain. Also, during the period of 
silence, which lasted in one case for approximately a year and a half, 
the stations would be required to keep current with the costs of rent, 
talent, films, news service, and many other continuing expenses of 
operation which could not be suspended merely because the stations 
were off the air. ‘There is no channel in Rochester to which the public- 
service programs now being presented on channel 10 could be diverted, 
nor is there any other TV station in Rochester to which the programs 
of the Columbia Broadcasting TV network could be diverted—assum- 
ing even the willingness of some other station to carry them. 

To summarize, we respectfully urge the committee and the Congress 
to adopt the proposed modification of section 309 (c) as embodied 
in H. R. 5614, specifically insofar as it would allow the exercise of 
discretion by the Commission .as to whether the continuation of a 
service under the authorization being protested would be in the public 
interest. 

Mr. Wrtu1ams. Mr. Lyke are your stations already in operation ¢ 

Mr. Lyxe. That is true. 

Mr. Witai1tams. It was my impression that this legislation dealt 
only with applications for new frequencies and permits. Is the same 
procedure followed in the case of stations already operating? 

Mr. Lyxer. I believe it is, insofar as those stations that are operating 
under a temporary authorization, which is the result of a construc tion 
permit being granted by the Commission. 

Mr. Wittiams. You are operating under a temporary certificate ? 

Mr. Lyxr. That is right. 

Mr. Wiuia1AMs. I presume that you are familiar with the procedures 
in the Federal Communications Commission and, of course, the laws 
under which they operate? 

Mr. Lyxer. Yes, sir. 
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Mr. WiuaMs. Is it your thought that there is a possibility under 
the present law, of dil: ator y pleadings being filed for the purpose of 
holding up the operations of the station, and with no real purpose 
other than del: aying the operation of the station ? 

Mr. Lye. Yes, sir; I certainly do. 

Mr. Witi1ams. Do you have any questions, Mr. Dolliver 

Mr. Dotuiver. Yes. I do not want to get into the position of trying 
the case that is before the court of appeals, but I would like a little 
more information about this litigation in which you are involved. 

As I understand it, some protestant has protested the granting of 
a license to your station and other stations involved in the list ? 

Mr. Lyxe. Yes, sir. 

Mr. Dotuiver. Who is it? 

Mr. Lyxe. It is the Federal Broadcasting System. I believe the 
president and general manager of the corporation, and sole owner, 
is Gordon Brown, operating WSAY, in Rochester, N. Y. 

Mr. Dottiver. That is your competition ? 

Mr. Lyxe. Yes, sir; one of them. 

Mr. Dotiiver. When did he file this protest; when you got your 
building permit ? 

Mr. Lye. Yes, sir, I believe it was approximately within a week or 
maybe 10 days after the grant was made. 

Mr. Dotxiver. His protest was overruled, as I understand, by the 
Communications Commission ? 

Mr. Lyxe. Yes, sir. 

Mr. Do.iiver. And he appealed to the courts ‘ 

Mr. Lyxe. That is true. 

Mr. Dottiver. And that is where it is pending now? 

Mr. Lyxe. That is right. 

Mr. Dotuiver. And it has been submitted to the court of appeals? 

Mr. Lyxe. Yes, sir. 

Mr. Dotuiver. If this legislation were passed, it would in reality 
be a direction to the court of appeals as to what to do with that case, 
would it not? 

Mr. Lyxe. I am not sure about that, sir. I just know that under 
the present interpretation of the Communications Act, it appears to 
us that it would require us to go off the air and, therefore, remove the 
service we have been giving to the community, as well as idling our 
entire staff. 

Mr. Dortiver. That is to say, that if the protest. were upheld by the 
court of appeals? 

Mr. Lyxe. I believe that is right; yes. 

Mr. Dotttver. But, if the protest was overruled as it was in the 
Federal Communications Commission, why, you are in no trouble at 
all, are you? 

Mr. Lyxe. That is right. The proposition has come up in several 

‘ases, and the interpretation that has recently been placed upon it 
indie ates that the court may very well follow the letter of the Commu- 
nications Act in which all protests, practically all protests, are sent 
back for evidentiary hearing. 

Mr. Doratver. Before the Commission 

Mr. Lyxe. That is right. 
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Mr. Dotriver. From your statement that protest was overruled not 
on the basis of any evidence that had been produced, but on the basis 
of the reasons set up in the protest ; is that right ? 

Mr. Lykr. That is right. 

Mr. Doutiiver. I assume that you are represented by competent 
counsel in the court of appeals and that it is now pending there, having 
been submitted to the court. 

Mr. Lykr. Yes, sir. 

Mr. Dotxiver. You have, I suppose, no indication as to when a deci- 
sion will be made by the court, do you? 

Mr. Lyx. No, sir. 

Mr. Dotiiver. This legislation, from your testimony, is directed 
at your particular situation. 

Are there other situations like that in the country ? 

Mr. Lyxe. I believe there are, several. 

Mr. Dotttiver, You think there are many ¢ 

Mr. Lye. Yes, sir. 

Mr. Dotutver. Do you know where, in what area ? 

Mr. Lye. I can find that for you. 

Mr. Dotiiver. I think that that would be of some interest for the 
record to have information as to where similar situations exist. 

You refer to other precedents which require, in your opinion, that 
the station go eff'the air when a protest has been filed and evidentiary 
hearing is held. 

Could you refer us to those decisions too, please ? 

Mr. Lyxr. Yes; I can, One I mentioned in the statement is KPLM, 
in Camden, Ark. That was a result of a protest being validated and 
then went back to hearing. I believe that is still in hearing at the 
Commissicn now. The station has been off the air, I believe, since 
May 1. 

Another station in similar circumstances, is the station which was 
prevented from-going on the air due to protest. I believe that sta- 
tion was not actually on the air at the time the protest was filed. 

Mr. Dottrver. Is this station actually on the air? 

Mr. Lyxe. Yes, it had been on the air for some time. 

Mr. Dotziver. Do you know how long? 

Mr. Lykr. It had been on the air for 2 or 3 years, I believe. I am 
not quite sure about that. I think that it was on for several years. 

Mr. Douutver. Is that television ? 

Mr. Lyxe. That is radio. The television station that I used as an 
example here, for the length of time that the hearing might last, is 
the case of WPRO, in Providence. I believe they were prevented 
from going on the air by the protest for a period of a year and a half. 

Mr. Detuiver. Then they actually had not gone on the air? 

Mr. Lye. I believe that they were just about to, and that plant 
had been constructed and the staff had been hired in accordance with 
the construction permit. 

In that case, the Commission finally overruled it on the ground that 
the issues were insubstantial and flimsy. 

Mr. Dotiiver. To get back to your case again, What are the grounds 
set up by your antagonists with respect to your station; what are 
the grounds of his protest ? 
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Mr. Lyxe. The protest was filed under section 309 (c), relating to 
the economic hardship that this additional competition in the market 
would render to the service. 

Mr. Dottiver. Is it based wholly upon that? 

Mr. Lyxe. Yes, sir. As far as I can see there is no other reason. 

Mr. Dotuiver. Thank you very much. That is all, Mr. Chairman. 

Mr. Wiiuiams. Mr. Dollinger ¢ 

Mr. Doiuincer. No questions. 

Mr. Wiuuiams. Mr. Flynt? 

Mr. F.iynv. I think this may be covered in the prepared statement, 
but you were granted your temporary authorization ? 

Mr. Lyke. Yes, sir. 

Mr. Fiynv. In March 1953? 

Mr. Lyxe. Yes, sir. 

Mr. Fiynrt. In between that time and the lst of November, you com- 
pleted construction of your television station ? 

Mr. Lyxke. Yes, sir. 

Mr. Fiynr. WVET-TV. 

Mr. Lye. To the extent necessary to get service and to provide 
service to the community. 

Mr. Fiynt. Now, when was the protest by your protestant first 
filed ? 

Mr. Lyxe. It was filed about the middle of March. 

Mr. Fiynv. I believe you have stated already though that it was 
after the temporary permit was granted. 

Mr. Lyxe. Yes, sir. 

Mr. Fiynt. Then, did they make any effort, or was any opportunity 
afforded them to protest prior to the granting of the temporary permit ? 

Mr. Lyxe. I do not believe so, simply because I believe that a protest 
could not be filed until there was something to protest about it. 

Mr. Fiyntr. They could not file a protest to an application ? 

Mr. Lyxe. That is right. I do not believe that they could protest 
an application. An application, of course, was on file for many years. 
The application for the permit to build the television station in our 
case was on file with the Communications Commission for a year 
and a half, signifying our intention to build this station if the Com- 
mission permitted us. Of course the other station, sharing the 
channel there, their application was on file, I believe, for nearly 5 years. 

Mr. Frynr. Am I correct in my understanding that radio station 
WVET had been in operation for some years. 

Mr. Lyxe. That is true. 

Mr. Fiynr. The TV station is the only thing in question now ? 

Mr. Lyxe. That is right. 

Mr. Fiynt. I have no further questions, except this, did your 
antagonist protest the granting of your authorization for your radio 
station too? 

Mr. Lyxe. No; he did not. 

Mr. Wituiams. Mr. Lyke, this protest was filed within the 30-day 
period ? 

Mr. Lyxe. Yes, it was. 

Mr. WituiaMs, And that was some 2 years ago? 

Mr. Lyxe. Yes, sir. 

Mr. Wiu1ams. Was the protest filed after you had made your 
outlay in money to set the station up ? 
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Mr. Lyxe. No, sir. Very, very few commitments had been made 
so far as construction was concerned at the time the protest was filed ; 
but the protest was disallowed by the Commission on July 27. At that 
time our grant. was made final and there was no occasion. 

Then we had at that time a fully valid, as we do now, construction 
permit to build and operate this television station, which we proceeded 
to do, between about the middle of July, 1 think, and I think our per- 
mit was made final about the middle of July 1953. 

From that time until well into November, we constructed the station 
to get on the air, doing the programing that fall. 

Mr. WitrraMs. I must confess I am somewhat confused about the 
situation as it relates to this bill. I have section 309 (c), I believe 
it is, in front of me, and I do not see any provision in the law here— 
I have just taken a cursory glance at it—which authorizes the issuance 
of temporary certificates under these circumstances. 

Tec hnically, if I understand you correctly, when the Communica- 
tions Commission denied this protest, you received a permanent cer- 
tificate; is that correct? 

Mr. Lyxe. A permanent construction permit, sir, and that is what 
we operated under, so far as the construction of the station is con- 
cerned, but when we were ready to provide program service and con- 
struction was relatively complete, at that time we applied to the Com- 
mission, as is the standard practice, for permission to operate this 
station pending license application, which we would file at that time. 

The license application cannot properly be filed until you complete 
construction. 

At that time, we filed the license application, and during the period 
that the Commission was acting on that license application, they 
give you what is known as an STA, special temporary author ization. 

Mr. Witi1ams. Now, you mean that under the present law, as it 
is set up, you first must get a construction permit; go ahead and make 
your investment in money to construct the station, without ever know- 
ing whether you will be able to operate? 

Mr. Lyxe. I believe that is technic ally correct, is right; yes, sir; 
that we have no permit. The construction permit does not authorize 
operation of the station. It simply authorizes construction of the 
station. 

Mr. Wrustams. Then under those circumstances, once the FCC has 
approved a construction permit, the individual simply is taking a long 
shot gamble on whether or not he will be able to make any use of the 
construction he pays for. Is that a fair statement ? 

Mr. Lye. I do not really think so, sir. In that case, the construction 
permit, so long as you live up to the terms of the construction permit, 
qualifies you for the license. 

Mr. WiiutaMs. Are there any further questions? 

Mr. Doxtincer. Mr. Chairman. 

Mr. WitutaMs. Mr. Dollinger. 

Mr. Dotuincer. I would like to clear up some things, Mr. Witness. 

Who filed the protest? I have not been able to find in your state- 
ment the name of the station which filed the protest. 

Mr. Lykxe. WSAY and that is owned by the Federal Broadcasting 
System, local company, which is wholly owned by Gordon Brown. 

Mr. Dotirncer. Do they operate on channel 4? 

Mr. Lyxe. No, they operate a radio station only. 
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Mr. Dotirncer. I see. How long have they been in business in 
Rochester ¢ 

Mr. Lyxe. A good many years. I do not really know; 15, possibly. 

Mr. Dotiincer. Let me ask—— 

Mr. Dotuiver. Will the gentleman yield? 

Mr. Dotuincer. Surely. 

Mr. Do.uiver. You say your opposition operated a radio station 
only? 

Mr. Lyxe. The person involved in the protest operates a radio sta- 
tion only. 

Mr. Dotuiver. My understanding was and I thought that they oper- 
ated a television station also. 

Mr. Lyxe. No, sir; just a radio station. 

Mr. Do.uINncer. And yours is a television station ? 

Mr. Lyxe. As well as a radio station. 

Mr. Dot1tincer. How many other stations are operating in Roches 
ter? 

Mr. Lyxer. There are five other radio stations. Five other radio 
stations besides mine, and one other television channel. There are 
two television channels in operation. 

Mr. Do.urncer. How long have those stations been in operation; 
the other station ? 

Mr. Lyxe. Channel 5, the other channel, has been in operation since 
1949, I believe—about 5 or 6 years. 

Mr. Dotiuincer. Nearly as long as the station that protests against 
your license ¢ 

Mr. Lyxr. Not quite as long as that; no, sir. 

Mr. Dotirncer. And they filed no protest at all; the other stations? 

Mr. Lyxe. They did not. 

Mr. Dotirncer. None of the other stations, outside of this one? 

Mr. Lyxe. WSAY. 

Mr. Doturncer. Filed a protest. 

Mr. Lyxe. That is right. 

Mr. DotuinGer. I see by your statement that the protestant “failed 
to state with particularity the facts, matters, and things relied upon.” 
Have they since indicated what their specific grounds might be? 

Mr. Lyxer. No, sir; not to my knowledge they have not. 

Mr. Dotirncer. Did they then from the protestant’s viewpoint 
indicate that there was no public nec essity for any additional stations 
in Rochester ? 

Mr. Lyxe. I do not recall that at all. 

Mr. Dotiincer. Would that be a ground for a refusal of a permit 
or a license? 

Mr. Lyxke. I do not know. I do not think so. 

Mr. Dotuincer. What would be the real reasons for denying, in the 
filing of a protest? What other reasons could be given besides the 
question of competition ? 

Mr. Lyxr. I believe that the qualifications of the applicant for the 
station might be a question that could be brought up by parties in 
interest. 

Mr. Dotzincer. Does your station and the station that filed the 
protest compete for business in Rochester? 

Mr. Lyxkr. Our radio station does; yes, sir. 

64962—55——2 











14 AMENDING SECTION 309(C) OF COMMUNICATIONS ACT 


Mr. Douurncer. The others do as well; do they not? 

Mr. Lyke. Oh, yes, sir. 

Mr. Doiincer. So, the other competitors did not file protests, 
whereas this lone one did ? 

Mr. Lyxr. That is right. 

Mr. Dotuiincer. That is all. 

Mr. Witaiiams. Mr. Lyke, is it not necessary in filing a protest to 
state the grounds on which you base your protest ? 

Mr. Lyxe. Yes, sir. The ground in this case was that the addition 
of the television service to Rochester would cause economic injury 
to the interested parties. ; 

Mr. Wictiams. Well, that in effect would be the same ground men- 
tioned a moment ago, that there was no need for other television 
stations ? 

Mr. Lye. I guess that is right. 

Mr. WituraMs. By stretching a point, that would be it. 

How large an area does this station at Rochester serve? 

Mr. Lyxr. Approximately, slightly more than a million people in 
the area. It serves several counties; 9 or 10 counties. 

Mr. WrituiAMs. Are there any other questions? 

Is there anything else you would like to say in connection with this, 
Mr. Lyke? 

Mr. Lyxe. I would just like to point out that our entire interest in 
the bill is in the last section of the bill. I am not in a position to judge 
or to make 2nv statement on any other part of the bill. It is the section 
starting in line 9, page 3. 

Mr. Witu1AMs. Beginning with the comma? 

Mr. Lyxe. Yes [reading]: 
or unless the Commission affirmatively finds for reasons set forth in the deci- 
sion that the public interest requires that the grant remain in effect, in which 
event the Commission shall authorize the applicant to utilize the facilities or 
authorization in question pending the Commission’s decision after hearing. 

The reasons there, of course, are that we feel that we must keep the 
channel and television service on the air for a great many reasons, 
even if the hearing is ordered by the court. That is our interest. 

Mr. Dotiincer. May I ask one question in that regard? Suppos- 
ing the court finds adversely, as against your station, would the other 
stations filing protests be entitled to any damage or compensatory 
losses ? 

Mr. Lyrxe. No, sir; not that I know of. 

Mr. Dotuincer. There is no provision for damages at all? 

Mr. Lye. No, sir. 

Mr. Doturncer. As the law is presently in existence, any particular 
station that wants to file a protest, whether for a valid reason or not, 
they could do so and put a company out of business, unless this amend- 
ment is written into the law. 

Mr. Lyxe. If the protest is allowed, they could do just that; yes. 

Mr. Witx1aMs. Have you studied this specific bill, Mr. Lyke? 

Mr. Lyxe. I have read it through several times. I have been most 
interested in the last page, sir. 

Mr. Wituiams. Now, in the event the court should hold in favor of 
the protestant, I presume that you would probably take an appeal. 
Assuming this should come about, would this bill permit you to oper- 
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ate during the time the appeal was pending, or would you have to go 
off of the air in case the lower court ruled against you? 

Mr. Lyxe. I believe all this bill does is to give the Commission the 
right to use their own discretion as to whether they will take us off of 
the air or not, or any other service that is in operation. 

Mr. WiuuiaMs. This case is in court now. 

Mr. Lyxe. Yes, sir. It would be referred to the Commission for 
action, however, if the court action is in favor of the protestant. 

Mr. DotiiNncEr. Will the gentleman yield? 

Mr. Wiui1aMs. Yes. 

Mr. DotutNcer. You do not have any objection to giving the Com- 
mission authority to consider this? 

Mr. Lyxe. No, sir. 

Mr. Dotiincer. You contend that they have that discretion any- 
way ? 

Mr. Lyxe. Yes, sir. 

Mr. Wixu1aMs. If there are no further questions, we thank you, Mr. 
Lyke, for your testimony. 


STATEMENT OF HENRY G. FISCHER, CHAIRMAN, LEGISLATIVE 
COMMITTEE, FEDERAL COMMUNICATIONS BAR ASSOCIATION, 
1735 DeSALES STREET NW., WASHINGTON, D. C. 


Mr. Wiiu1ams. I believe the next witness listed is Mr. Henry G. 
Fischer. Is Mr. Fischer here? 

Mr. Fiscuer. Yes, sir. 

Mr. WiuutaMs. Mr. Fischer is chairman of the legislative commit- 
tee, Federal Communications Bar Association. I believe you practice 
here in Washington, do you not, Mr. Fischer? 

Mr. Fiscuer. That is right, Mr. Chairman. 

Mr. Wituiams. Do you have a prepared statement ? 

Mr. Fiscuer. I do not have a prepared statement, Mr. Chairman. 

Mr. Wuutams. You may proceed. 

Mr. Fiscuer. Thank you, sir. 

Mr. Chairman, I am here at the direction of the president of the 
Federal Communications Bar Association to give you the views of 
the executive committee of that organization with respect to the bill 
you are now considering. 

In short, the executive committee of the Federal Communications 
Bar Association favors the passage of the bill with three compara- 
tively minor modifications. ~ 

I am also directed to convey to the committee the fact that the 
position taken by the executive committee is not a unanimous one, 
but it represents a simple majority. As a matter of fact, the views 
of the individual members of the committee range from the view 
that the entire 309 (c) should be repealed, to the other end of the 
scale that nothing should be done to repress it, and that the re- 
marks and recommendations I am making here today are the result 
of a simple majority rather than the unanimous views of the executive 
committee. 

Mr. Witu1aMs. Is it a small majority, Mr. Fischer ? 

_Mr. Fiscuer. The majority varies among the three recommenda- 
tions. As to the first two, the majority is fairly substantial. As 
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to the last it was a small majority. As to the third, as a matter of 
fact, it was a small majority. 

Mr. Dottrncer. A small majority. 

Mr. Fiscner. Yes, sir. 

Mr. Witt1ams. How many members belong to the Federal Com- 
munications Bar Association ? 

Mr. Fiscner. I would judge it is well over 400, sir. 

Mr. Dotuincer. Has there been a poll on this ? 

Mr. Fiscner. No; this is not done as a basis of a referendum, sir. 

The views I am expressing here today are the views of the execu- 
tive committee based upon recommendations made by the committee 
on procedure and the committee on legislation. 

Mr. Witiiams. How many members comprise the executive com- 
mittee ¢ 

Mr. Fiscner. I do not know the total, but there were 10, I am 
told. and there were at least 9 votes in connection with all of these 
modifications I am about to discuss. 

Mr. Witurams. Is the Federal Communications Bar Association 
more or less concentrated here in the city of Washington ? 

Mr. Fiscruer. I would say that is so, that most of the members, 
or the largest proportion of the members are among practicing at- 
torneys here in Washington, D. C., and whose practice consists sub- 
stantially of work before the Federal Communications Commission. 

Mr. Witi1aMms. I presume the executive board is elected from vari- 
ous segments of your association ? 

Mr. Fiscuer. They are elected to office at the annual meetings held 
here, sir. 

Mr. Dotiiver. May I ask a question ? 

Mr. Fiscuer. Yes, sir. 

Mr. Dotuiver. You are a practicing radio and television lawyer, I 

take it. from what you have said ? 

Mr. Fiscurr. Among other things, sir. 

Mr. Dotuiver. Do you specialize in that field ¢ 

Mr. Fiscurr. We do substantially, but we do not claim to be spe- 
cialists in it—that is, our firm. 

Mr. Dotuiver. I assume that, therefore, you are somewhat familiar 
with the radio and television law as it applies to the Federal Commu- 
nications Commission ? 

Mr. Fiscuer. I claim such familiarity; yes, sir. 

Mr. Dotuiiver. Let me ask you this question. You have heard the 
testimony of Mr. Lyke, the previous witness, in which he expressed 
apprehension that the court of appeals would, or might possibly, re- 
verse the position of the Communications Commission and send it 
back for evidentiary hearing, and so on. 

Suppose I was your ¢ lient and I came to you with a question of that 
kind, what would you tell me? I want to get your view on a legal 
proposition that is ‘posed by the dilemma th: at Mr. Lyke finds himself 
in. 

Mr. Fiscuer. Well, speaking now for myself and not as a repre- 
senative of the bar association. 

Mr. Dotutver. Yes; that is what I want. 

Mr. Fiscuer. If the problem were presented to me now as to what 
the court of appeals might do in connection with the denial of the 
protest now being appealed to it, where no evidentiary hearing had 
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been given in connection with the protest, I would say in the light of 
some recent decisions of the court of appeals here in the District of 
Columbia, there is a substantial possibility that the court of appeals 
will construe the act as it is now drafted, as requiring in the main, 
evidentiary hearing in connection with protest, with rare acceptances. 
The reason I take that view—and this is my own interpretation of the 
situation—is because of the recent decision that the court of appe: " 
handed down, not so long ago—dated June 9, as a matter of fact, 
the Clarksburg Publishing case, where in fact they sent a anal 
back for evidentiary hearing in a situation of the character that the 
Commission is now asking this committee to make clear they have 
the authority to handle, without evidentiary hearing, namely, a situa- 
tion where the Commission feels that the facts alleged in the protest, 
even if true, would not require it to reverse the decision it had previ- 
ously made. 

In that situation, the Commission I think had previously thought, 
and some of us had thought, it had the power to handle it as the court 
would handle a case on motion to dismiss on demurrer, namely, han- 
dled on the basis of treating the facts alleged in the protest as being 
true, and then denying the petition on the ground that even if true that 
would not furnish legal grounds for reversing its position. 

Mr. Do.tiver. You mean to say that the court of appeals on June 9 
held that the Communications Commission had no such power ? 

Mr. Fiscuer. They held that in the particular contention of the 
facts of that case they thought an evidentiary hearing should have 
been granted, but the interpretation, and this interpretation I draw 
from the opinion—and I do not think it is expressly stated in the 
opinion—the implications are that the court of appeals has construed 
309 (c) in a way that would allow the Commission to avoid an evi- 
dentiary hearing only in the rarest type of cases. 

Now, this is the broad interpretation that 1 draw from the opinion. 
That is from the Clarksburg Publishing Co. case. 

Mr. Do.tiiver. Would it follow from that decision in the Clarks- 
burg Publishing case that the station against which the protest was 
lodged would have to go off the air, once that decision was made / 

Mr. Fiscner. No; that is a separable position. 

Mr. Douuiver. That is a different thing? 

Mr. Fiscuer. That is a different thing. That is a separate propo- 
sition altogether and has nothing to do with whether or not it would 
grant an evidentiary hearing. 

Mr. Dotiiver. Suppose the court of appeals says that an evidentiary 
hearing is in order and must be held by the Federal Communications 
Commission. Then, in your opinion, | gather from what you have 
just. sald, that it does not necessarily follow that they have to put the 
station against whom the protest is filed off the air. 

Mr. Fiscrer. No, sir; not at present. Ut would depend. Under 
the act as now drafted, sir, in my judgment it would depend on 
whether the Commission could properly consider this WVET-TY : 
existing service or not, as I read the act, because except with pelaiee ‘t 
to a situation that involved existing service, this stay ee ‘ovision 1s 
mandatory if in fact a protest is lodged, and a hearing is going 
forward. 

Mr. Doutiver. Yes: but that is not the case where there is service 
mn operation. 
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Mr. Fiscuer. Well, that gets us back to the one exception that is 
allowed under the present act and the question would arise in this 
particular case. It is a unique case in that respect as to whether 
WVET and WVET-TV would be an existing service for the purpose 
of allowing the Commission to continue its grant, pending the hearing. 

Mr. Do.iiver. Certainly the Communications Commission knows 
that this particular station is broadcasting television programs at the 
present time. I do not see how there can be any question about the 
fact that they are on the air. That is a situation that is quite evident, 
it seems to me, or answers itself. 

Mr. Fiscner. If the act is interpreted that way, then that is O. K. 
If the act is interpreted to apply to service in existence at the time of 
the grant, it would not apply in this case, sir. 

Mr. Dotuiver. I cannot believe that the Communications Com- 
mission is going to close its eyes in any procedural matter to a fact that 
is already in existence and the fact that the station is already in 
operation and everybody knows it is in operation at this time. 

Mr. Fiscuer. As your remarks concern the Commission, you are 
right, sir; but as respect to what the court will interpret the situation 
to be under the last action on 309 (c), I do not know. It would be 
my judgment, based on the interpretation of that particular provision 
of present 309 (c). 

Mr. DotirNcer. Will the gentleman yield? 

Mr. Douutver. I will yield; yes, sir. 

Mr. Dotuincer. Was the existing station on the air at the time 
this action was taken? 

Mr. Fiscner. It was not. 

Mr. Dotiincer. That would make a difference. 

Mr. Fiscrer. That is the issue here. Whether it was or not, I do 
not know. Whether it was is the question. 

Mr. Dottrncer. Even though there was no existing station they 
were more or less given a green light, were they not ? 

Mr. Fiscuer. ‘i hey were the recipients of the grant against which 
the protest was lodged. 

Mr. Dotiincer. The position taken by your association would be 
what, with respect to this, that the Commission would or would not 
have discretion ¢ 

Mr. Fiscrer. That is a unique position, but in our judgment the 
act as it is sought to be amended would allow the Commission, in 
this type of a situ: ition, to continue the station on the air, independent 
of this legal question as to whether it was an existing station or not. 

Mr. Doturncer. Regardless of what ever the facts might be, they 
would have the right to make a determination ? 

_ Mr, Fiscuer. If they find that the public interest requires it; yes, 
sir. 

Mr. DotLincer. Your association would be in favor of that? 

Mr. Fiscurer. With certain limitations. 

If I may take it in order. 

Mr. Doturncer. If I may ask one more question. That is the big 
issue, is it not, in this matter ¢ ¢ 

Mr. Fiscnrer. That isthe most substantive amendment being sought 
to this legislation; yes, sir. 

Mr. Witu1ams. Mr. Fischer, you may proceed. 
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Mr. Fiscuer. I am not here to take the position of the Commission, 
but that is my understand, sir. 

Mr. WixuiaMs. Mr. Fisc “her, we did not let you get very far in your 
testimony before we interrupted } you. 

Mr. Do.urncer. He is accustomed to that, because he is in the courts 
a great deal and they do not give youa chance to go very far. 

Mr. Fiscuer. That is right. 

Mr. Witu1aMs. You did mention that you had three suggested modi- 
fications. I presume these will be submitted to the committee. 

Mr. Fiscuer. First, I would like to indicate what the substantive 
modifications are and indicate what language changes would be caused. 
The language changes are rather minor. 

Mr. Witttams. In the interest of orderly procedure, I think per- 
haps we should let you go ahead and make your statement to the 
committee and then confine our general questions until you have com- 
pleted your presentation. Please proceed with your statement to the 
committee, Mr. Fischer. 

Mr. Fiscuer. Thank you, sir. 

The first recommendation that the executive committee would make 
to your committee, sir, is that the proposed legislation, the bill, ex- 
pressly provides for an oral argument, where the protest is disposed 
of on its merits and on demur. 

One of the suggested amendments in this bill to the present act con- 
cerns this situation that we have just been discussing. 

Mr. Wiiutams. Do you have language covering these suggested 
amendments ¢ 

Mr. Fiscner. Yes, we do,sir. As I say, it does not amount to much. 

Mr. Wuru1ams. Do you have that in a form that you could give it 
to the committee now ¢ 

Mr. Fiscuer. No, sir; I do not, but I can give it to you in the form 
of a memorandum involvi ing practically very little language change, 
for the proposals that are involved. 

If I may proceed, I think perhaps I can allay any apprehension. 

Mr. Wiuuiams. Excuse me for interrupting you. 

Mr. Fiscuer. The bill as it is now drafted makes it clear that the 
Commission would have authority in a situation where a protest is 
filed, and the Commission believes that the facts alleged in that pro- 
test, even if true, would not constitute a legal ground for reversal, to 
dismiss that protest in a decision, giving its grounds for doing so. 

Now, in the light of the Clarksburg case, as you ean see, Mr. Chair 
man, it may be important to clarify the Commission’s authority to do 
this. 

I have always assumed that the Commission thought it had that 
authority in the past to do it, and was asking a mere clarification of 
their power to do this. 

In the light of the Clarksburg case, perhaps it becomes even more 
important that that matter be clarified, but the modification that the 
executive committee would like to suggest in this connection is that. 
wherever the Commission intends to take that action that it first give 
the protestant an opportunity for oral argument, in the same way 
the courts allow a party to have an oral argument, on motion to dis 
miss. And that can simply be done, Mr. Chairman, by inserting after 
the word “Commission,” in line 13 of page 2 the simple elause which 
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would provide “after affording the protestant an opportunity for oral 
argument.” 

if that were put in there, after the word “Commission” on page 2, 
line 13, that would be one way to fully take care of the suggestion of 
the Federal Communications Bar Association with respect to this par- 
ticular amendment. 

Mr. Witutams. That is after affording the protestant an oppor- 
tunity for oral argument ? 

Mr. Fiscuer. That is right, sir. That would be after the word 
“Commission” in line 13. 

Mr. Dotutncer. Which page ? 

Mr. Fiscner. Page 2, sir. 

I will be very happy to reduce this language change to the form 
of a memorandum and submit it to the Clerk, if you wish me to do that. 

Mr. Wintiiams. We would like to have that. 

Mr. Fiscuer. I will do that. And, that is the only change with 
respect to that phase of the bill that the executive committee would 
seek to have introduced by way of modification. 

Now, the next thing we understand the bill to da—— 

Mr. Witxiams. If you will pardon another interruption ? 

Mr. Fiscuer. Yes, sir. 

Mr. Witut1aMs. Your language would say “after affording the prot- 
estant an opportunity for oral argument.” 

Mr. Fiscrier. Yes, sir. 

Mr. WitutAms. The protestant, of course, would have’ to make a 
request for oral argument under that language. 

Mr. Fiscner. I would presume that the Commission would adopt 
appropriate rules for indicating how the protestant would indicate 
his desire to have oral argument. 

Mr. Wiriiams. You do not think that presents a problem ? 

Mr. Fiscurr. I do not. 

Mr. Wititams. Should that be clarified in the bill ? 

Mr. Fiscner. I think that is a minor matter of procedure that can 
be best left to the commission’s rules, sir. 

Mr. Wittiams. Thank you. 

Mr. Fisciurer. As we understand the second purpose of the proposed 
legislation it would be to make clear that the Commission has the 
power in setting a protest for hearing, to redraft the issues as they are 
presented in the protest, to make them more precise and more in 
accordance with the facts alleged in the protest and by doing so that 
the Commission does not thereby shift from the protestant the burden 
even of proving the facts upon those issues. The Commission, as I 
understand it now, takes the view that the present language allows 
them to do that, but that is not particularly clear and one of the pur- 
poses of this amendment we understand is to make it clear that they 
have that power. 

It is the view of the bar association—-when I say bar association, I 
mean the views as arrived at in the manner that I have indicated— 
that the Commission should have that power and that perhaps the 
language that the Commission used in its proposed bill does not make 
it clear enough that they should have that power and, certain other 
language is suggested to make it even clearer. And, since, if the 
Chairman please, I am going to file a memorandum as to what that 
language is, perhaps we can just indicate here that I have that lan- 
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guage and will submit that language to make it even clearer that they 
have the power that the Commission thinks this bill gives it in that 
connection. 

Mr. Witxtams. You may submit that. 

Mr. Fiscuer. Thank you, sir. 

And then the final purpose of the bill is to take care of this manda- 
try stay suggestion. 

As the bill is now drafted, with one exception in connection with 
existing services, once the Commission sets a protest down for hear- 
ing, it ‘must postpone the effective date of the grant until it renders 
a decision in connection with this protest. 

The Commission is seeking a certain measure of discretion in con- 
nection with that mandatory stay provision which it now does not 
have. 

It would, in addition to the exception that we have just put to one 
side, seek the authority to permit the grantee to go forward with 
construction, pending a decision on the protest, if it first finds that 
the public interest requires that that granting go forward and states 
in writing the reasons for it. 

The Federal Communications Bar Association thinks that the Com- 
mission should have that discretion, except with one limited set of 
cases. That limited set of cases concerns grants in the field of com- 
mon carriers and quasi-common carrier radio and the reason that they 
suggest that in that small limited field be exempted from this amend- 
ment is because it is in this field that in determining the public interest 
it is highly relevant to go into the question as to the adequacy of exist- 
ing service and the extent to which a new service might. have adverse 
effect on existing service, because there you see, we are dealing with 
common carrier business and we are not dealing with matters of « ‘ompe- 
tition, with all of the competitor factors that we have in connection 
with the other services, and particularly in the broadcasting field, and 
because of the impairment of the existing service it becomes such an 
important issue in the determination of the public interest in that type 
of case, that it is the suggestion of the bar association that those cases 
be exemped from this amendment suggested in this bill which would 
give the limited discretion to the Commission about which we have 
Just spoken. 

We have language for that, too. 

Mr. Wi LIAMs. Could you give a hypothetical situation ¢ 

Mr. Fiscner. Yes. It might be a case where RFC, or Mackey, or 
one of the other radio communications people in the common carrier 
field were holding themselves out to serve, without discrimination, the 
public at advertised rates and as common carrier, and being subject 
to a great deal of regulation and where their routes and all of the 
rest have to be : approved. You might have a situation of a competing 
carrier attempting to introduce a new service on a route that is already 
in existence. 

In a situation of that kind, common carrier situation, the public 
interest. requires an investigation of the extent to which the public 
is now being adequately served by existing facilities or whether or 
not it in fact needs a new service or—and this is the converse of that 
the extent to which the new service will impair the existing service so 
far as the public is concerned. 
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In that type of case, those issues are generally very important, in 
the determination of the public interest. 

Now, competitive issues are, of course, shall we say, the well spring 
of a lot of other protests in connection with other services, but they 
are not necessarily important in consideration of the public interest. 

I do not know if I make the distinction as clear as I might. 

Mr. Witu1ams. What is a common carrier? Are the networks 
common carriers ? 

Mr. Fiscuer. No; the networks are not. None of the broadcasting 
facilities are common carriers. 

A common carrier is an organization which, under strict regula- 
tion, holds itself out to serve the public without discrimination, at 
fixed rates and under fixed regulations. None of the broadcasting 
services are common carriers and most of the nonbroadcasting radio 
services are not common carriers. But, there is a limited area in the 
nonbroadcasting service which are common carriers. 

Mr. Fiynt. Will you yield? 

Mr. Fiscuer. I am doing the best I can. 

Mr. Fiynr. Can you give us an example of what would be trans- 
mitted by one of the common carrier services? Would it be a message? 

Mr. Fiscuer. Yes; it would be a message from point to point. You 
want to send a radio message from here to Europe, for instance. 

Mr. Fiynt. That is what I am getting at. 

Mr. Fiscrier. You go to RCA or Mackey and give them your mes- 
sage and they transmit that. It is that kind of a thing that is a com- 
mon carrier that I am talking about. 

Mr. Fiynt. In other words, it is to radio what Western Union is to 
the lines. 

Mr. Fiscuer. Exactly, sir; or in aircraft. They have common- 
carrier facilities in connection with aircraft, or quasi-common car- 
rier—not quite common carrier. 

But, we have organizations which serve the radio networks from 
point to point; communications in the aircraft industry, where they 
hold themselves out as performing service to the public without dis- 
crimination at fixed rates, and that sort of thing. 

The broadcast services are not common carriers, sir. 

Now, that is a legal opinion I can give you right off the cuff with a 
certain degree of certainty. 

Mr. WiiuiAMs. Well, you take the case of these towers you see along- 
side of the road that are relay stations for television, for instance. 
Would that be part of the common-carrier service ? 

Mr. Fiscuer. That may be; if they are privately owned they are 
not. If they are a part of the A. T. & T. system then they are and 
thev are listed as common carriers. 

Mr. WritraMs. A. T. & T. would be a common carrier. 

Mr. Fiscuer. Indeed, sir; and I suppose the biggest. 

Mr. Witrtams. Are not those the facilities which carry the net- 
works’ programs ? 

Mr. Fiscurer. That is true, but in that case the networks are merely 
customers of the A. T. & T., and anybody can go to the A. T. & T. 
and make use of those facilities upon fixed rates, just in the same way 
that the networks do. 

Mr. Wruiiams. Are there any further questions ? 
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Mr. Douurncer. Mr. Fischer, in giving the Commission the right 
to, or the discretionary power to grant stays, would your organiza- 
tion think it advisable to permit them to impose certain restrictions 
to protect the rights of the protestants in the event they might be 
damaged ¢ 

Mr. Fiscner. That would require extensive other amendments to 
the act, because I do not think the Commission now has in this field— 
they have it in the common-carrier field—but in this field, power 
to award compensatory damages. 

Mr. Dotincer. That is what I have in mind. 

Mr. Fiscuer. Or restitutions, or things of that kind. 

Mr. Dotitncer. That is what I am coming to, because at this 
moment I cannot see why the Commission should not have the right 
to permit the individuals to continue in business, but by the same token 
I also think there might be some kind of hardship and damages 
might ensue. 

There are some concerns going into the business of television or 
broadcasting directly to put some other company out of business. 
The Commission should be permitted to determine what the facts 
are and it might find that one company is doing a lot of damage to 
a competitor. I was wondering what position your association w vould 
take in a matter of that kind. 

. Mr. Fiscuer. The association has not, sir, taken any position and 
so-I cannot speak for the association on that point. 

Mr. Do.irncer. And this bill as presently before us would not give 
the Commission that right? 

Mr. Fiscuer. I am pretty clear on that, sir. 

Mr. Doutincer. That is all. 

Mr. Witu1ams. Thank you, Mr. Fischer. 

Mr. Fiscuer. I will submit a memorandum containing those lan- 
guage changes which have been suggested, sir. 

(The information referred to follows:) 

FiscHer, WILLIS AND PANZER, 
Washington, D. C., June 22, 1955. 
ExLton J. LAYTON, 
Clerk, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

Desr Sir: In the course of my testimony in connection with H. R. 5614 today 
I undertook to get into your hands promptly the language which would carry into 
effect the modifications of the bill suggested by the Federal Communications Bar 
Association. 

You will find attached hereto a revised draft of the bill written for such a 
purpose. The material in brackets would be deleted from the present bill and 
the underlined language would be added. 

Very truly yours, 
Henry G. FISCHER. 


Be ii enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That subsection (c) of section 309 of the 
Communications Act of 1934, as amended, is amended to read as follows: 

“(ec) When any instrument of authorization is granted by the Commission 
withcut a hearing as provided in subsection (a) hereof, such grant shall remain 
subject to protest as hereinafter provided for a period of thirty days. During 
such thirty-day period any party in interest may file a protest under oath 
directed to such grant and request a hearing on said application so grante: d. Any 
protest so filed shall be served on the grantee, shall contain such allegations of 
fact as will show the protestant to be a party in interest, and shall specify with 
particularity the facts relied upon by the protestant as showing that the grant 
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was improperly made or would otherwise not be in the public interest. The Com- 
mission shall, within thirty days of the filing of the protest, render a decision 
making findings as to the sufficiency of the protest in meeting the above require- 
ments; and, where it so finds, shall designate the application for hearing upon 
issues relating to all matters specified in the protest as grounds for setting aside 
the grant, except with respeé@t to such matters as to which the Commission, after 
affording the protestant an opportunity for oral argument, finds, for reasons set 
forth in the decision, that, even if the facts alleged were to be proven, no grounds 
for setting aside the grant are presented. The Commission may in such decision 
redraft the issues urged by the protestant in accordance with the facts or sub- 
stantive matters alleged in the protest, may also specify in such decision that the 
application be set for hearing upon such further issues as it may prescribe, as 
well as whether it is adopting as its own any of the issues resulting from the 
matters specified in the protest. In any hearing subsequently held upon such 
application issues specified by the Commission upon its own initiative or adopted 
by it shall be tried in the same manner provided in subsection (b) hereof, but 
with respect to issues resulting from [matters] facts set forth in the protest 
and not [specifically adopted] adopted or specified by the Commission on its own 
motion, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the protestant. The hearing and determination 
of cases arising under this subsection shall be expedited by the Commission and 
pending hearing and decision the effective date of the Commission’s action to 
which protest is made shall be postponed to the effective date of the Commission’s 
decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, or unless the Commission affirma- 
tively finds for reasons set forth in the decision that the public interest requires 
that the grant remain in effect, in which event the Commission shall authorize 
the upplicant to utilize the facilities or authorization in question pending the 
Cominission’s decision after hearing, provided, however, that the effective date 
of grants made for services other than broadcasting (as defined in this Act) 
shall be so postponed in all cases where protestant, in the manner provided for 
in this subsection, has placed in issue the question of the adequacy of cxisting 
facilities to provide the service proposed by the grantee or the question of the 
adverse effect of the proposed service upon such existing facilities and where 
either of such questions should be considered by the Commission in determining 
whether the public interest, convenience, and necessity would be served by the 
proposed grant.” 

Mr. Witutams. Thank you, sir. 

I believe the next witness listed is Mr. William A. Roberts, of Wash- 
ington, D.C. Is Mr. Roberts present ? 

(There was no response.) 

Mr. Wititams. The next witness is Mr. Benedict P. Cottone, of 
Washington, D.C. 


STATEMENT OF BENEDICT P. COTTONE, ESQ., WASHINGTON, D. C. 


Mr. Corrone. Mr. Chairman and members of the committee. I, too, 
must ask the committee’s indulgence, because I do not have a prepared 
statement. The explanation for that is that I am here representing, 
as counsel, the UHF Industrv Coordinating Committee, which is 
an organization comprising UHF stations throughout the country. 

As you gentlemen know, UHF stations are television stations in that 
part of the television band from the frequency 14, channel 14 up 
through channel 83, I believe it is. 

Mr. Wiiu1ams. You are a lawyer, Mr. Cottone? 

Mr. Corrone. I am a lawyer. I am a practicing attorney in the 
city of Washington, D. C. 

Mr. Witi1ams. You are a member of the Federal Communications 
Bar Association ? 
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Mr. Corrone. Yes, I am; and I am a member of the subcommittee, 
the practice and procedure subcommittee, which Mr. Fischer referred 
to which made the recommendations to the executive committee. 

Mr. Rosertson. Mr. Chairman, if I may interrupt for a moment. 
Mr. Cottone is too modest to say this. He is a former General Counsel 
of the Communications Commission. 

Mr. Corrone. I would not ask you to give any greater weight to my 
testimony on that account, Mr. Chairman. 

Mr. Dotiincer. Maybe that is one reason he refrained from stating 
that. 

Mr. Corrone. Our group is concerned with the question of the modi- 
fication of this protest provision chiefly from one standpoint. 

As you gentlemen know, UHF stations throughout the country 
have had a bitter, hard experience, and it has only been through vigor- 
our efforts to try to correct the situation which is very common in this 
field, namely, the further encroachment by large superpower VHF 
stations on smaller stations, where many UHF stations are located, 
that some measure, of not complete protection, but at least assurance 
of fair consideration of reasons why that should not be permitted, and 
it is only by virtue of being able to rely on the present provision of the 
statute, namely, the protest provision, in a great many instances that 
their situation has not been made any worse than it could have been. 

Now, in general, in the television field, I would say that the protest 
procedure has been utilized by UHF stations with particular reference 
to this type of situation and also the situation where VHF stations 
are trying to move transmitters to locations, close to locations of exist- 
ing UHF stations which are having a tough enough struggle to survive 
as it is. 

There are other kinds of protests. 

Also the UHF stations in the main have been concerned with making 
of kinds of grants for concentration of eontrol, further concentration 
of control of television facilities have been made by the Commission 
under circumstances where it has been felt that adequate consideration 
has not been given to those questions. 

Now, the Commission has established policies with respect to over- 
lap of the service area of stations, established policies with respect 
to concentration of stations on ownership; has established policies 
with respect to situations where monopolistic conditions might result 
from particular grants. 

Now, I would like to say in a-word*that I-have not shared the Com- 
mission’s view that this protest procedure was as demanding, and 
was as curtailing of the Commission’s discretionary authority as the 
Commission has taken under its view. It has always been my belief 
that the protest procedure that has been established by section 309 
(c) is nothing more nor less than is presently established by the Su- 
preme Court in the Saunders case. That is a well-known decision 
which governs this field and in that decision the Supreme Court made 
it perfectly plain that anyone who might be economically injured has 
the right to complain against grants of additional stations in his com- 
munity that might cause him competition; but that only gives the 
right to complain. That ground in and of itself is discretionary and 
does not require the Commission to deny the license. 

If that person who has the right to complain is able to present the 
Commission substantial grounds of public interest, why that grant 
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should not be made, then his complaint is entitled to be heard, and 
that purely and simply has always been my belief, that is the basis 
for the protest provision in this act. 

Congress wrote this provision in this act in order to safeguard the 
rights of such persons who are given under the law—and it is, not 
only in this field—the right to bring it to the attention of the admin- 
istrative agencies, certain substantial questions of public interest, 
and give them a forum in which they may be heard. 

Now, I believe that the Commission is taking a very extreme view 
on the degree to which they are required to grant, understandingly, 
protests. 

The Commission I believe, under the present provisions of the 
statute could very well have regarded protests that. have been filed 
on the basis of what is actually alleged, what are the actual grounds 
for public interest and what would require an evidentiary hearing or 
would require the Commission to deal with those grounds in a well- 
reasoned opinion and point out to the protestant that: “You are not 
alleging grounds that have anything to do with what we believe is in 
the public interest.” 

Mr. Dotiiver. Mr. Chairman, may I interject a question at this 
point ¢ 

Mr. Wituiams. Yes, Mr. Dolliver. 

Mr. Dotiiver. Do I gather from your statement, Mr. Cottone, that 
the protest on the ground of economic difficulty to the protestant, un- 
less it is coupled with a showing of detriment to the public interest, 
is not sufficient to permit the protestant to put the protestee off the air ¢ 

Mr. Corronr. That is my position, and I think that is a reasonable 
construction of the provision as given by the Supreme Court in the 
Saunders case. 

Mr. Dottiver. When you were the General Counsel of the Commis- 
sion, was that the view you pressed upon them ? 

Mr. Corrone. As a matter of fact, when I was General Counsel to 
the Commission, the Commission did consider these protest provisions, 
only because this language was so phrased that the Commission feared 
that it was not given this discretionary authority to determine the 
substantial amount of the protest. 

Mr. Dotuiver. Is it your further view that the decision to which you 
alluded settled this question in the manner that you have referred to? 

Mr. Corrone. I believe that under the decision of the Supreme 
Court that any person who is aggrieved, who is interested and ad- 
versely affected, and a party in interest—that is the same thing—that 
2 party in interest who comes in and says, “I have a right to call to 
the Commission’s attention certain provisions of the law which show 
why this grant is illegal, or against the public interest, and I am 
bringing to the Commission’s attention the facts bearing upon public 
interest, which should cause the Commission to pause, hesitate, in 
making this grant, and give us consideration on the grounds that we 
allege—now, we are not claiming we are entitled to be protected 





against any economic situation. We are claiming we are entitled to 
protection against illegal granting of authority or certificate under 
recognized standards of public interest.” That is the basic philoso- 
phy of the Saunders case, and I think that is what it was intended 
to be. 

Mr. Dotiiver. That is your interpretation ? 
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Mr. Corrone. Yes; that is my interpretation and that is the inter- 
pretation I believe that the Commission could have adopted, although 
1 am not going to go so far as to say there is a problem here which 
did not permit the Commission to accept that interpretation, I am 
not suggesting that the statute should not be amended on that particu- 
lar point to make that clear. 

In other words, I do not quarrel with the Commission in seeing to 
clarify that point so that they are not in a position of having to con- 
sider every protest regardless of how insubstantial it is, or how flimsy 
their grounds for protesting. 

Mr. Do.turcer. Mr. Cottone, you were here when Mr. Lyke tes- 
tified. 

Mr. Cortong. Yes. 

Mr. Do.uincer. Here we have a situation in which a radio station 
does not protest against another radio station which is in being, but 
protests against a permission granted by the Commission for them 
to go into the television business. Do they have that right? 

Mr. Corrone. Under the concept of a party in interest—bear in 
mind that you have got to keep the two things separate here—that 
the grounds for getting in the door, so to speak, which are not the 
grounds on which the hearing would be held. That merely gives the 
person the right to come to the Commission and to have recognized 
what he has to say as to why this grant is not in the public interest. 

Mr. Doxtirncer. Yes; but I am getting down to this particular 
problem; and I cannot understand it. If WVET is a radio station, 
going into business, I can understand the reason for the other sta- 
tions objecting to their going into the radio business, but they are in 
the radio business now, and this station is objecting to their going 
into the television business. 

Mr. Corrone. I think I can explain the background for that. Mr. 
Lyke—— 

Mr. Doturncer. I would like to find out about that. 

Mr. Corronr. My familiarity with the matter comes about partly 
because I was with the Commission at the time this matter came up 
originally. 

But, Mr. Lyke did not explain the fact that this grant was made 
to Mr. Lyke, the applicant. 

It came about in this fashion. There were two competing appli- 
cants in Rochester. My details may not be entirely accurate, and 
they are subject to correction. 

I understand that Mr. Roberts was counsel for the protesting party 
in this case, and I do not want to encroach on anything he may have 
to say. There were two competing applicants for this channel in 
Rochester. 

According to what was stated to the court, Mr. Brown, who is the 
protestant in this case, had for a considerable period of time been 
trying to obtain the rights to a site in order to file this television 
application. Mr. Brown claimed that he expected to file a television 
application in competition with two applications for this same chan- 
nel in Rochester. 

Now, as the thing stood at the time Mr. Brown contemplated 
filing 

Mr. Dotirncer. Mr. Brown is the protestant ? 

Mr. Corronr. Yes. 
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Those two applicants that were in competition were required to 
go to a hearing. They would not be reached for processing, as I 
understand it, for some time, largely because their place in the 
order of priorities for processing had not been reached by the 
Commission. 

So that Mr. Brown, as he says in his pleadings in the court, had 
every reason to believe that this application, either of these two 
applications, neither of which could be granted because they had 
to go through a hearing, had every reason to believe that he had 
vlenty of time to file his television application, but he pointed out 
that he had had difficulties in obtaining rights to the use of the 
only feasible site for a television station in Rochester. 

He had run into difficulties where he claimed that there were 
certain people who were exercising exclusive rights to that site, 
keeping him off that site. 

One of those people happened to be, as he claimed, and I do not 
want to make any charges because these are their allegations—one 
of those people happened to be the existing television station in 
Rochester, Stromberg-Carlson. 

So that because of his difficulty in obtaining the rights to the loca- 
tion of his site for the television site, he had been unable to file 
his application with the Commission. He was in the process of trying 
io work those out. He was in a number of local proceedings that 
involved that question. 

Then it happened that these two applicants who were in compe- 
tition, that were going to go into competitive hearing, decided to 
merge their interests by an “agreement amongst themselves to share 
time on this station. 

Now, that application was then removed from this so-called con- 
tested category and the Commission proceeded to take that applica- 
tion up and to grant it. 

The record of the proceedings in court show that there was a 
disagreement among the Commissioners, with three Commissioners 
apparently being of the belief that that application, Mr. Lyke’s 
application that is merged now with this other one, should not have 
been taken up. 

One of the Commissioners took the position that the precipitate 
manner in which this application, and a number of other applica- 
tions, were brought before the Commission did not give her an 
adequ: ite opportunity to study them. This Commissioner, as I under- 
stand it, felt so strongly about that that she stated that she refused 
to vote on the matter, and she abstained from the voting. 

As a result, the other two Commissioners who objected to this man- 
ner of granting the application, as a result there was a vote which was 
officially recorded as a 3-to-2 vote, with only the abstaining statement 
of the 1 Commissioner. 

As I understand it, Brown is claiming in the court of appeals that 
a legal grant was not made because he contends that three Commis- 
sioners voted for the grant and three Commissioners were not in favor 
of the grant. 

The question turns on whether this abstaining vote is to be counted 
as a vote against the grant. 

Incidentally, this Commissioner that indicated her vote as an absten- 
tion had taken this position with respect to a whole group of applica- 
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tions that came before the Commission in this precipitant manner 
without any prior recommendation in the form of memoranda from 
the staff, and her position was that she was not going to vote on these 
matters unless she had full information. 

Mr. Fiynr. May I interrupt you there? 

Mr. Cortone. Certainly. 

Mr. Fiyntr. You mean to say that the Commission has no rules as 
to the length of time between the filing and the hearing on the con- 
sideration of an application ? 

Mr. Corronr. There is no rule which indicates when the Commis- 
sion will take up an application that is uncontested. 

It is true, as Mr. lathe says, that their applications had been pending 
for some time, that is true, but they had been pending in this con- 
tested status with the indication from the Commission records that 
there would be a hearing. 

Now, if that had been designated for hearing at the time that the 
Commission took the action, designating it for hearing, additional 
competitive applicants would have had the right to come in. They 
would have had sufficient time to put their applications in. 

In other words, the notice of designation for hearing is a sort of 
additional warning to additional competitive applicants that if they 
want to get in, they had better file their application. 

Of course, that did not happen in this case because the Commission 
took these applications up over the objections of three Commissioners 
and proceeded to grant it. 

As I understand the facts, Mr. Brown claims he found out about this 
for the first time through a public notice of the grant that was issued 
by the Commission after the grant was made, and that he then com- 
municated with the Commission and filed his application, claiming 
that under this procedure he had not been given an opportunity to file 
his television application. And he pointed out the difficulties that he 
had been encountering in filing his television application, which he felt 
was necessary if he was going to even continue in the radio business 
with additional television competition coming into the Rochester 
market. 

When he filed that objection, as I understand, and he filed an ob- 
jection to this grant on the ground that he had wanted to file this 
competitive application and had not been permitted to do so by this 
procedure that the Commission followed. 

I believe that was rejected by the Commission and I believe the 
Commission stated to him that because he was only claiming a status 
of a proposed competitive applicant, he had no right to protest this 
grant. It was then, I believe, that Mr. Brown filed on the theory 
on the basis, that he was a party in interest by virtue of the competi- 
tion and injury that was caused to him by this additional grant. 

Now, of course, I am not too familiar with the allegations in his 
protest but I do not believe that in his appeal Mr. Brown or Federal is 
claiming that it is only because of that competitive injury to his 
existing radio station, but he is raising the questions as to the legality 
of the procedure that the Commission followed in this case in deny- 
ing him an opportunity without adequate notice to file this television 
application. 
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Now, he may have other grounds in the protest that pertain directly 
to the public interest; that, I believe, although rather lengthy ex- 
planation, Mr. Congressman, is the background of why Mr. Brown 
filed his protest here on the theory that he was an existing station 
that would be injured by the competition of this new television 
station. 

Mr. Dotiincer. I get the picture now. 

Mr. Ccrtone. In the unsual case, particularly in the situation with 
which my client, the UHF industry is concerned, the protest against 
a television application is by another television station. 

There have been cases where protests have net been by people in 
the same field, the Clarksburg-ease is a case in point, but the important 
point is that the ground on which you are claiming your protest is 
not the ground on which the application is intended to turn. I think 
the statute now makes that perfectly clear and the Commission has 
indicated that. 

Now the question of economic injury to an existing station comes 
in on an existing ground that the Commission may decide that the 
application should or should not be granted only m the case where 
that can be shown to result in a consequence that is seriously adverse 
to the public interests. 

Mr. Doiincer. I do not think there is any question about that. 
The question is, under the circumstances, do you not think that the 
Commission should have a right to permit the station to continue until 
finally adjudicated ? 

Mr. Corrone. It is not the question of continuing, it is a question 
of if there is a station already in operation, this permits him to do it. 

That is not the question because under that circumstance, if there 
is a protest against a station which is already in operation, nothing 
that a protestant can do can stop that operation under the existing 
sakdeubh nial there is an express provision in the existing statute 
that the Commission may not terminate an operation on a protest, 
an existing operation that is in existence at the time the protest is 
filed. 

Mr. Dottincer. What about the station with temporary grant, 
would the same condition prevail ? 

Mr. Corrone. Only if the operation went into effect after the pro- 
test was filed. We are not talking here about an operation that starts 
after the grant in question is made. 

Mr. Dotuincer. Temporary or permanent ? 

Mr. Corronr. Temporary or permanent. 

Mr. Dotiincer. The Commission should have the right to permit 
that station to continue, or do they have the right now ? 

Mr. Corronr. No; this is not the question of permitting them to 
continue. The second proviso that the Commission wants to add is 
not to permit the station to continue, that is already in the first proviso 
and nobody is quarreling with that, but it is to permit a station to 
start operations while the proceedings are in operation. 

There is no question here to take away any authority from the 
Commission. 

Mr. Doturneer. An organization or a group makes an application 
for a permit or license. The Commission gives them a temporary 
right to do so pending, of course, final determination which T think 
took place in this WEVT situation. 
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Mr. Corrone. No; temporary operation was given in this case, if I 
understand correctly, after Mr. Brown protested. 

Mr. Dotirncer. That is right. I find no fault, I think, where an 
application is made and the individual making the application has 
made no investment, has done nothing to start a business. There is 
no loss on their part. I am concerned, and I think Mr. Fischer raised 
that point, too, where an investment had been made, a substantial 
investment, by an organization and more or less permission had been 
granted by the Commission for them to go into operation. 

Mr. Corrone. No; there is no conceivable situation that I know of 
unless the person has done it in violation of the law where, at the time 
that a grant is made of the authorization, there will have been any 
investment made in expectation of an authorization. 

The law expressly provides that no construction may be undertaken 
by anyone unless there has previously been given an authorization. 
In other words, it is the authorization that is given which lights the 
fuse for the making of the investment and that is the very thing that 
is protested, of course. 

Mr. Dotiincer. But you have no objection then to the proviso with 
regard to the WEVT case where they are in existence now for them 
to continue in business until the court has adjudicated 4 

Mr. Corrone. The question is if they go in business after the grant 
has been protested ; in other words, proceed at their own risk, proceed 
to place the station in operation, then I think there is a serious question 
as to whether the Commission should have permitted them to proceed 
and make these investments in the face of a protest that might be 
very substantial. | 

Mr. Douirncer. Supposing the Commission had done that and it 
had no right to do that and the courts will finally have to make the 
determination? Would you think that the station should have the 
right and the Commission to give them the right to continue in 
operation ? 

Mr. Corrone. You mean because it is none of the fault of the 
station ? 

Mr. Dotiincer. That is right; none of the fault of the protestant 
or the station in being. 

Mr. Corrone. But when you look at it this way, Mr. Congressman, 
it is, because as far as the Commission is concerned, if the station that 
went ahead had asked the Commission to permit it to refrain from 
going into operation until these questions have been resolved, until at 
least the protest has been resolved by the Commission, he really has 
undertaken that construction and operation at his own risk. 

Mr. Dotiincer. With the consent more or less of the Commission ? 

Mr. Corrone. Yes, but take this situation: The Commission must 
designate a protest. Let us say that Mr. Brown’s protest is substantial 
and it raises substantial questions which, after the Commission has 
heard in substantial hearing says, “We were wrong in making this 
grant.” 

Now, the Commission must then deny that application. The con- 
sequence of that is that he must go off the air anyway. 

Mr. Douturncer. That is the question I raised with Mr. Fischer, ask- 
ing him whether his association had not looked into the question of 
whether or not the Commission should not have the right to impose 
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some penalty subsequently for Whatever loss of business that station 
might have had. 

Mr. Corrone. I agree with Mr. Fischer that that is a most difficult 
thing to provide in the field of administrative law, I mean the concept 
of damages in ordinary private lawsuits. 

You have to bear one thing in mind here. The main thing that 
Congress is trying to protect is the public interest. It is not trying 
to protect Mr. Brown or Mr. Lyke. 

Mr. Dotiincer. Precisely, and if the Commission, which is under 
our Jurisdiction, permits a man to go into business and do something, 
even if wrong, I think we have the same right to protect the man who 
entered business under that guise. 

Mr. Corrone. It might very well be that if the perscn proceeded in 
good faith, I mean that you may want to provide 

Mr. Doturncer. He proceeds in good faith when the Commission 
gives him the go-ahead signal. 

If perchance you were still counsel to the Federal Communications 
Commission, what would your position be? 

Mr. Corronr. On this? 

Mr. Dotiincer. Would you think the Commission would have the 
right ? 

Mr. Corrone. I would take this eee and I think it is logically 
sound if you are going to achieve the purpose of this section. If you 
had the statute as it presently reads, and if the construction that the 
Commission takes today of the statute is that they are required to 
designate a frivolous protest for hearing, because even if there are 
no substantial grounds I would say by all means if the statute is, let 
us say, absurd, that there is no question but that the Commission 
should be given discretionary authority. 

But when you give the Commission, as you are going to give the 
Commission 1f you pass this bill, the authority to determine the sub- 
stantiality of a protest and the Commission, when it determines that 
a protest that had been filed is a substantial protest, that there are 
vabeaatial questions of public interest that require a hearing, the 
Commission has thereby made a determination that there is a serious 
question of public interest. 

Under those conditions, it is completely anomalous to turn around 
and say that in the face of the fact that there are substantial questions 
of public interest, this operation should be allowed to begin. Bear 
in mind we are taiking about allowed to begin. It is just a diametric 
contradiction of terms and when you do that, what are you doing but 
giving to a protestant who might have substantial rights, you are 
giving to a protestant a rather futile remedy to go to the expense of 
pursuing a hearing during a hearing when the injury he has been 
caused is continuing. 

Mr. Dotuincer. Is that subject to the review of the court under this 
bill? 

Mr. Corrone. Yes. 

Mr. Dotirncer. Let me ask you, would the same rule provide here 
that is provided for in New York that the courts would not upset 
the ruling of the Commission unless it is arbitarry and capricious? 

Mr. Corronr. Exactly. 

My feeling is this: There may be extreme circumstances, although 
they have not been pointed out to us by the Commission; in other 
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words, the circumstances where this particular provision would apply. 

There may be extreme provisions which we cannot foresee at the mo- 
ment where you should permit an authorization and operation to start, 

the very legality of which is in question in these proceedings that the 
Commission says have tc be held. 

But it seems to me that unless the language is so clear that it has 
to be an imperative situation, a situation ‘which imperatively requires 
this station to get started. 

Now, we have some precedent already in the field of administrative 
law, a situation which is not entirely the same as this but in the Ad- 
ministrative Procedure Act, Congress felt the concern with not try- 
ing to short-change the rights of the parties in proceedings and they 
sald certain procedures ‘have to be followed by administrative 
agencies. 

You have to have a proposed decision, you have to have an initial 
decision, you have to give the party the right to file exceptions, but 
they said that we will make one exc eption under circumstances where 
the agency can find that due and timely performance of its functions 
is imperative and requires that the agency dispense with these safe- 
guards, then we will permit the agency to do so but they must find 
that on the record. 

If the Commission feels they have some discretion to do this, they 
should not qualify it with this language, to say that where the Com- 
mission affirmatively finds for reasons set forth “that the public 
interest imperatively requires that the grant remain in effect.” 

Mr. Douuineer. In other words, what - you are trying to say, I am 
trying to paraphrase it, is that the bill gives the courts the right to 
overrule the Commission if their acts are arbitrary and capricious. 
You would give the courts the right to go into the facts? 

Mr. Corrone. No, I do not believe so. 

Mr. DotuinGer. Would that not clarify it if the courts had the right 
to go into ihe facts and overrule the Commission if they think the 
Commission is in error on the facts¢ Would that change your 
position ? 

Mr. Corrone. Yes, but that would mean that you would have to 
again amend another part of the statute. 

I might give you one example of how reluctant the courts are in 
this kind of area and you are well familiar with it, of course. 

There was a case, a protest case, where there was a transfer, a 
transfer of permit, I believe, a station in Albany. In that case the 
grounds that were alleged were that this transfer was being achieved 
only for the purpose of satisfying certain ambitions, if I may put it 
that way, of CBS and the transferees with respect to a network affilia- 
tion, and certain allegations were made of conspiracy, how this would 
result in concentration and violation of the Commission’s multiple- 
ownership rule because it was claimed in this case that Lowell Thomas 
was the purchaser in that case, was already identified with CBS, and 
it was claimed by virtue of this fact that CBS would be getting an 
interest or influence in more stations than the Commission has per- 
mitted it to have. 

I do not know how substantial those grounds are but the Com- 
mission determined that they were required to hold a hearing on it; 
that the protest had grounds on which a hearing should be held. 
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But. the question of the stay came up as to whether that authoriza- 
tion should be stayed. 

Now, bear in mind that permitting this authorization to go into 
effect, this transfer authorization to go into effect, the transfer to be 
complet ted and consummated meant that the existing station that was 
protesting was going to lose an affiliation with the Columbia Broad- 

casting System. They said, “If this happens, we are going out of 
bennae” 

They told the court, “We are going out of business February 1” 
and they did because of this very serious loss. 

In opposing the protest, the station protested against said that we 
don’t think you should hold up this authorization or this transfer 
because the existing operators of the station do not have the finances 
to continue to operate this station and, therefore, unless the transfer 
is permitted we will have to go off the air and there will be a cessation 
of service. 

The Commission found, by virtue of those assertions of the existing 
operators, that were trying to transfer the station, that the continu- 
ance, the effectiveness, making this transfer effective, was necessary 
for the conduct of an existing service under the existing language of 
the statute because if the authorization was not granted, these people 
said that they were going to go off the air. 

[ am not quarreling with whether that was a correct judgment or 
was not a correct judgment. The point is that this was\appealed to the 
court and a stay was sought .from the court-and the court in its deci- 
sion made one of these decisions to which you have referred, Con- 
gressman Dollinger, that the judgment of the Commission appeared 
to be one that was reasonable; that they were not disposed to disturb. 

The station that protested went off the air, as they had stated to 
the Commission, on February 1 because with this thing going into 
operation they felt that they could not continue to operate during 
that period, 

Now, that has happened in a number of these cases. 

Mr. Dotrincer. That goes into the field of monopolies? 

Mr. Corronr. There are these kinds of questions, you see, that are 
raised in protest. There are many substantial questions. 

Mr. Wititams. Mr. Cottone, may I interrupt you at that point? 

Mr. DotitNcrr. Surely, Mr. Chairman. 

Mr. WiuraMs. Getting back to the Lyke case just a moment, Mr. 
Lyke testified that he had made application for authority to con- 
struct and operate a television station, which application having fol- 
lowed the due processes and having met all the requirements of the 

Federal Communications Commission, was granted. 

In the meantime, a protest was filed which the Federal Communi- 

cations Commission regarded as not being of sufficient substance to 
canal a hearing on. "Therefore, the FCC granted the license. 

Mr. Corrone. It denied the protest and permitted the authoriza- 
tion to remain. 

Mr. WirataMs. It denied the protest and permitted the authoriza- 
tion to remain and then it was taken into court. The matter is in 
court now. 

T quote from Mr. Lyke’s testimony. 


If the court holds that the protestant was entitled to a hearing— 
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that does not say whether the court holds the protest was proper or 
not, whether the court holds merely that it was of sufficient substance 
to warrant a hearing by the Commission— 

and the court has so ruled in every case on which they have had an opportunity 
to rule up to date, the Commission, under the present law, apparently has no 
option but to take them off the air while it conducts a hearing and reaches a final 
decision on the matter. 

Now, assuming that the court should find that the protestants were 
entitled to a hearing, these people would be taken off the air. Then, 
assuming the hearing was granted by the FCC and the FCC ruled in 
favor of Mr. Lyke, what interest would have been served by taking him 
off the air during that time? 

On the other hand, if he were permitted to operate during that 
time, whose rights would have been impaired 4 

Mr. Corronr. Mr. Chairman, I believe that there is unquestion- 
ably sympathy that must be exercised in a case where an error by a 
governmental agency is not the fault of a particular party. There is 
no quest ion about that. He relies upon what the Government has done. 
But in this field, Mr. Congressman, every situation that is taken before 
the courts—let us take a situation where there are two competitive 
applicants who are fighting for a frequency. The Commission grants 
it toone. The losing applicant goes to court and he establishes to the 
court’s satisfaction that he was not given an opportunity to show all 
the things that he should have been permitted to show and the court 
agrees with him. 

In the meantime, the winning applicant has gotten on the air. Bear 
in mind the court’s determination is, when it makes that determina- 
tion, that the grant was obtained then under those conditions and the 
court has made a determintaion that the grant had not gone through 
the processes that the agency was required to go through; therefore, 
the grant is invalid and illegal. Under those conditions, as in any 
other conditions where anybody prevails against a grant in court, 
there is no alternative but to return the thing to the status quo. 

The granting having been determined to have been improperly 
made, it follows that even if that successful applicant, who may have 
been just as innocent in relying upon what the Commission has au- 
thorized, and having gone on the air, it follows that he would have 
to go off the air, too, by virtue of the court’s determination. 

But that is a necessary consequence of Congress having directed the 
Commission to do certain things and, having directed the Commission 
to do things legally in ace ordance with prescribed statutes. If you did 
not have what constitutes what the C ongress has directed the Com- 
mission to do, what the Commission has done really becomes subject 
to whatever arbitrary determinations the agency is disposed to make. 

But it is only in preservation of the idea that when Congress had 
declared that such and such is the law, and if that has not been done, 
if a grant and authorization has been made in violation of that. pro- 

vision of the law, then it stands to reason that the situation must be 
restored to the status quo. 

Many people suffer, I agree, but that is only a necessary consequence 
of the Congress’ and the court’s concern that the law must be observed 
and that agencies should not be permitted to violate the expressed 
mandate of Congress. 
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Mr. Witutams. Mr. Cottone, let us say that the two of us filed 
applications for the same frequency ; that I get my application in first 
and you protest. The Federal Communications Commission looks into 
the matter and they find that I am a qualified candidate or applicant. 
They grant me a temporary permit to operate pending the hearing and 
final decision on the protest. 

I am not likely, I would not think, to make a great investment with 
a cloud hanging over the possibility of my getting that license unless 
I was pretty sure that I was going to get it. 

Now, so far as I am concerned, in going ahead and operating, I am 
taking quite a gamble, but insofar as the public is concerned and inso- 
far as your interests in the matter are concerned, who suffers other 
than the one who goes ahead and operates, who does so at his own 
risk? 

Mr. Corronr. But that, you try to protect the public at the outset. 
In other words, if there is a shencasiol aubicen as to a grant, and this 
comes up every time the Commission itself has a question as to a grant, 
the Commission conceivably could make a temporary grant to some- 
body and then discover the very same reasons that a protestant has 
alleged and then say, “Now, we have to stop and take a look at this”; 
that applicant is under the same risks. 

An applicant can go in and get a construction permit and then 
after the construction permit is issued, he is entitled to that construc- 
tion permit if everything that his application said is true, if every- 
thing that he represented to the Commission is correct. 

Mr. WititaMs. Let me put it this way: As a rival applicant, or 
protestant, would your sehen be jeopardized in any way by permit- 
ting me to operate pending the hearing and final decision ? 

Mr. Corrone. Very, very vitally. 

Mr. Fiynvr. How? 

Mr. Corrone. Because there is a tremendous obstacle, and that is 
reflected in the statements that you gentlemen have already made, 
that once you let an operation go into effect, anyone contesting that 
operation has an almost insuperable obstacle to overcome in that there 
is an operation going on. His situation is made much more difficult. 

In the case of a protestant while the operation is going on, for exam- 
ple, the very injury on which he is complaining is being aggravated 
when admittedly there is a question as to whether that grant should 
have been made. The other person gets an authorization and he is 
permitted to go ahead, even though there may be substantial ques- 
tions about that. 

Suppose he wins, the losing applicant wins and on a court reversal. 
His obstacle in overcoming the fact that there is an established opera- 
tion there and the fact that somebody has been given that authoriza- 
tion who has gotten started, made an investment, it is going to be a 
tremendous psychological obstacle to his being able to prevail. 

Mr. Wuutams. That could be a psychological obstacle; but is not 
the Commission directed to disregard that ? 

Mr. Corrone. They are directed to, that is perfectly true. There 
is no question about it from a legal standpoint. 

I might say that in one case where the court reversed the Commis- 
sion in a case, this is the old Easton-Allentown case, and we are not 
talking about a protest provision, but in the Easton-Allentown case 
the Commission made a grant to one of the two applicants, the Allen- 
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town applicant. It was taken to court by the losing applicant. The 
court then said that the Commission erred in making that grant with- 
out considering certain evidence that should have been considered 
and they remanded the case to the Commission. 

Well, in the meantime, the Allentown winning applicant had gotten 
on the air and on remand of the court, the Commission gave them a 
temporary authorization to continue. No question was raised about 
that in the court. 

Then the case went to hearing. In the meantime, after it went back 
to another hearing, in the meantime the examiner made the same de- 
cision in the case, namely, favorable to the Allentown applicant, but 
the Commission reve sed the examiner and for the first time now the 
situation is reversed and the Easton applicant gets the grant. 

Now, the Commission ordered the Allentown applicant off the air. 
The Allentown applicant went to court and asked for a stay of the 
Commission’s action taking them off the air. The court, recognizing 
that this was a change of a situation which was jeopardizing some- 
body, refused the Commission’s order ordering the Allentown appli- 
cant off the air. 

The thing is in an awful mess now. It went to the Supreme Court 
and the Supreme Court, in determining the merits, decided that the 
Commission was wrong again in this case, but the point I am trying 
to make is this: You cannot overlook, even in the minds of judges, 
the very, very substantial factor that exists in somebody having com- 
menced operations. It is a very, very powerful factor and the point 
is that if an agency can find that there are substantial questions at the 
outset, it is much better from the standpoint of the public if it is later 
found that that operation must be discontinued, better not to permit 
that operation to commence when the Commission has the power to 
prevent it. 

Mr. Dotircer. Mr. Cottone, in line with your reasoning, what 
language would you write into the bill to go along with your thinking 
and. yet give relief to ac ye such as Mr. Lyke has? 

Mr. Corronr. Well, I am inclined to believe that very substantial 
questions and er litigation, can arise under the present lan- 
guage as it is written by the Commission. 

I believe that there would be some measure of relief, at least a hope 
of relief, by just the simple words that I suggested, “imperatively was 
required.” 

It may very well be an we situation. I would: not be prepared 
to say at the moment because I do not know what other situations the 
Commission might have in mind in this kind of language, but if you 
are going to have any kind of language on this, I would be inclined 
to suggest that you put the word “imperativ ely” in there. 

Mr. Dotirncer. Where would that be put? 

Mr. Corrone. “For reasons set forth.” 

Mr. Dotiincer. What page? 

Mr. Corrone. I am Seadiig from page 3 on line 11. 

Mr. Dotuincer. Yes. 

Mr. Corronr. “Imperatively requires.” 

Mr. Doturncer. “Public interest imperatively requires” ? 

Mr. Corrone. Yes. 

Mr. Wuu1ams. Is there anyway to determine whether it “impera- 
tively requires”? 
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Mr. Corronr. No, any more than the language in the present Ad- 
ministrative Procedures Act. 

Mr. Witut1AMs. Do you not think “compellingly” would be better? 

Mr. Corrone. That would be equally effective, “impellingly.” 

Mr. Wituiams. “Imperative” is, as I understand it, more or less 
arbitrary. 

Mr. Corronr. That is the language that Congress has already used 
in section 8 of the Administrative Procedures Act, and section 409 of 
the Communications Act. 

Mr. Fiynt. Mr. Cottone, I have one question. 

Mr. Corrone. Yes, sir. 

Mr. Fiynr. Just to clear up the procedural aspect of this case that 
has apparently brought this proposed method, the protest filed by 
WSAL, Federal Broadcasting Co., against WEVT-TYV, corresponds, 
does it not, to an application or petition for an injunction to stop them 
from operating, the protest amounts to an application for injunction ? 

Mr. Corrone. It does not. 

Mr. Friynvr. Differentiate it for me. 

Mr. Corronr. Stops them from commencing operation. 

Mr. Friynvr. That is what it is. They had not started at the time 
the protest was filed. 

Mr. Corrone. Against commencement, that is right. 

Mr. Fiynt. Then the Commission’s action in refusing to grant a 
hearing on it corresponds to a court sustaining a general demurrer: 
is that correct ? 

Mr. Corrone. Well, yes, that is right under the way they would 
like to revise the statute; you are right. 

Mr. Fiynr. Then the question now before the court ef appeals is 
whether the action of the Commission in refusing the hearing in a 
case of law, the question before the court would be whether or not 
the Commission acted in doing the same thing as sustaining the 
demurrer ? 

Mr. Corrone. Yes. 

Mr. Fiynv. In other words, the whole thing thus far that is in the 
court depends on the phraseology of the pleadings which constitute 
the protests ? 

Mr. Corrone. Yes. But I might say this: If the Commission de- 
nies the protest under this language, obviously it is not required to 
issue this stay. It is only where they have determined that there are 
substantial questions of public interest that the question arises as to 
whether they should allow the operation to go into effect. 

Mr. Fiynt. As I understand it, the Commission, in refusing to grant 
the hearing, did not pass on whether the protest should be allowed or 
denied. What the Commission did, in effect, was to say that even if 
you can prove everything in your protest, you still do not have a case 
to protest on? 

Mr. Corronr. Yes. When they make that determination under this 
language, they do not have to issue a stay. You understand that. It 
is only where they make the determination that they have read your 
protest and “We find,” and this is the way the Commission wants it 
changed. They want to make it perfectly clear that they are not 
required to order a hearing on a protest except where they find that 
there are substantial questions of public interest that are involved. 
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That is basic: ally, as I understand, what the Commission wants to do. 
Having been given that latitude which they now do not believe they 
have, in other words. It seems to me that, having made the deter- 
mination, that there are substantial questions of public interest. This 
is somewhat anomalous to say that public interest requires that you 
go ahead. 

Mr. Friynr. Could not this situation be prevented and cannot other 
similar situations be prevented by the Federal Communications Com- 
mission adopting, promulgating, and putting into effect certain pro- 
cedural rules that everybody will know what they are? 

Mr. Corrone. I agree. 

I might say this: "That one of the difficulties that has been encoun- 
tered, and this does not involve criticism of the Commission, these 
amendments to the Communications Act were passed in June 1952. 
The Commission had just at that time opened up the freeze. They 
were swamped with work. One of the crying one that should have 
been done at that time, and I might say that the bar, because of the 
fact that they are all busy with applications, was not able to address 
itself to that, one of the things that should have been done was for the 
Commission to have drafted rules and regulations and that job was 
started. 

I think it might have clarified some of the problems that have arisen 
here if the Commission had been in a position to draft rules and regu- 
lations, but unfortunately that could not be done. A great de al of 
the uncertainty during this period that has led the Commission to 
propose this amendment has been largely due to the fact of the Com- 
mission’s inability to draft rules and regulations. 

I might say that that job is presently ; in progress. I just happened 
to be chairman of the rules committee of the bar association that is 
cooperating with the FCC in this job of trying to revise their rules 
with particular reference to things like this, the 1952 Communica- 
tions Act. 

I do not want any criticism to be implied from my remarks that 
the Commission has failed to set wp rules and regulations on this 
statute. 

Mr. Witu1aMs. Mr. Cottone, we appreciate very much the testimony 
that you have given us and the information that you have given us, 
particularly i in answer to our many questions which probably reflect 
the committee’s lack of knowledge of this subject. 

If there are no further questions the committee will stand adjourned. 

Mr. Corrone. I am very grateful for this opportunity, Mr. Chair- 
man. 

Incidentally, I am finished. I did not have anything further to 
say so you need not resume on my account. 

(Whereupon, at 12:10 p. m., the subcommittee recessed, subject to 
the call of the Chair.) 
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AMENDING SECTION 309 (c) OF COMMUNICATIONS ACT 


(Protest Procedure) 





FRIDAY, JUNE 24, 1955 


House oF REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
INTERSTATE AND ForEIGN COMMERCE, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 1435, 
New House Office Building, Hon. Oren Harris (chairman of the sub- 
committee) presiding. 

Mr. Harris. The committee will come to order. 

The committee meets this morning to resume hearings on H. R. 
5614, a bill proposing to amend the Communications Act of 1934, with 
reference to protest of grants and authorization. The “protest pro- 
cedure,” as it is usually referred to is contained in section 309 (c) of 
the Federal Communications Act. This section was before this com- 
mittee sometime ago and had rather thorough consideration in con- 
nection with numerous other amendments which became known as 
the so-called McFarland amendments. 

First, the Chair has a letter from Mr. Henry G. Fischer. Mr. 
Fischer was before the committee on Thursday, and made certain sug- 
gestions. It was indicated that he would file his suggested amend- 
ments to the bill for the record. Without objection, this letter will be 
included in the record at the appropriate place in connection with Mr. 
Fischer’s statement. 

The committee has received a request from our colleague, Mr. Alvin 
M. Bentley, of Michigan, expressing his interest in the proposed 
amendments to this section of the Communications Act of 1934. He 
states that it is impossible for him to attend hearings this morning, 
but asks that he be given permission to file a statement on the pro- 
posed legislation next week. 

Without objection, Mr. Bentley and other Members who may desire 
will be permitted to file a statement for the record, expressing their 
interest and views on this legislation within the next 5 days. 

We are very glad to have with us this morning the (¢ ‘hairman of 
the Federal Communications Commission, the Honorable George ©. 
McConnaughey. Mr. McConnaughey advised us recently that he was 
new in this field, particularly as Chairman of this Commission. 
Nevertheless, we realize fully that his experience in these matters, to- 
gether with is knowledge of the subject, makes him a thoroughly 
qualified member of the Commission. 

Mr. McConnaughey, we are very glad to have you. TIT notice also 
Mr. Doerfer, Mr. Tee, and other members of the Commission. In fact, 
all are here except two members. 
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Mr. McConnavucuey. Commissioner Bartley could not be here. 

Mr. Harris. He advised me late yesterday afternoon that he could 
not be here due to the fact that he was to attend a funeral this morn- 
ing. I told him it was perfectly all right, that we would like to see him 
here, if possible. But we are glad to have the members here expressing 
their interest in this legislation, because I know it has caused you a 
great deal of concern. May I say here that I fully realize how this 
matter came to a head. Perhaps I might be somewhat reluctant to 
mention the fact that it did come to a head because of the decision of a 
case that originated in my own district, in Camden, Ark. From that 
standpoint, I do fee] that there is some responsibility, or greater re- 
sponsibility, insofar as I am concerned than there would be perhaps 
if it had not resulted as it did in this case. 

Nevertheless, I feel more conscious of the problem in view of the 
fact that that matter did result and come to a head over that particular 
decision. I might say that many Members of Congress and others 
have mentioned this matter to me. 

It is my understanding that there are many such instances through- 
out the country in which the Commission is having some difficulty in 
determining what should or should not be done. For that reason, 
this matter is undoubtedly a very important one and should be resolved 
one way or the other during this session of the Congress. 

I appreciate the fact that Mr. Williams, one of the able members 
of this committee, conducted the hearings while I was engaged in 
another matter on Wednesday. I understand he had very good hear- 
ings, and the matters affected here were discussed very thoroughly. 
I am glad to see a good record made of it. 


T think it is appropriate that we have with us, Mr. Chairman, you 
and the other members of the Commission to express your interest 
and your viewpoint. We will be glad to hear you at this time. For 
the record, so we will know who is here, will you give the names of 
the members of the Commission here at this time? 

Mr. McConnavcuHey. Commissioner John Doerfer and Commis- 
sioner Robert E. Lee are present. 


STATEMENT OF GEORGE C. McCONNAUGHEY, CHAIRMAN, FEDERAL 
COMMUNICATIONS COMMISSION, ACCOMPANIED BY RICHARD A. 
SOLOMON, ASSISTANT GENERAL COUNSEL, FEDERAL COMMUNI- 
CATIONS COMMISSION 


Mr. McConnaucuey. My name is George C. McConnaughey. I am 
Chairman of the Federal Communications Commission. I am appear- 
ing here today to express the strong support of a majority of the 
Commission for H. R. 5614, a bill to amend section 309 (c) of the 
Communications Act of 1934, as amended. 

This bill was introduced by your distinguished chairman at the 
request of the Commission and represents, probably, the No. 1 item 
on the Commission’s legislative program for this year. We think 
action on this matter is urgent. 

As the committee is aware, the provisions of section 309 (c) with 
respect to filing protests against authorizations granted by the Com- 
mission without hearing were enacted into law as part of the Ccm- 
munications Act amendments of 1952. 
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Prior to the enactment of that provision, the Commission expressed 
a strong opposition to the protest procedure. We have now lived 
with the protest provision for approximately 3 years, and this experi- 
ence has confirmed the opinion of the majority of the Commission 
that the section is both undesirable and unnecessary. We believe that 
section 405 of the Communications Act, which provides for the filing 
of petitions for rehearing or reconsideration, attords adequate oppor- 
tunity for those with a legitimate interest to call to the Commission’s 
attention any reasons or grounds why a grant made without hearing 
should be set aside. 

However, while the majority of the Commission is not opposed to 
Commissioner Doerfer’s view that the protest procedure should be 
abolished, we believe that section 309 (c) can be revised in such a way 
as to retain the basic objectives of the protest procedure and, at the 
same time, eliminate what we consider to be the objectionable features 
of the present law. 

The protest provision was enacted into law in order to provide a 
means whereby parties with a legitimate interest would have an oppor- 
tunity to raise and have decided substantial questions as to the validity 
of authorizations granted by the Commission without hearing. We 
are in agreement with this objective. In fact, both the Commission 
and the courts have long since interpreted section 405 of the act which 
speaks solely in terms of rehearing, to authorize any interested party 
to seek reconsideration of Commission actions taken without hearing. 
However, it is the Commission’s opinion that section 309 (c) has 
opened the door to those who are primarily concerned not with the 

ublic interest, but with their own private competitive interests. It 

1as been used as an instrument of delay, and I might say that 
in many instances it has proven to be a very effective instrument of 
delay, by those who wish to protect their private interests by delaying 
the establishment of new radio and television services which w ould be 
in competition with them. 

The result has been that in many communities the public has been 
deprived for a considerable length of time of important new sources 
of radio and television service. Moreover, the hearings that have had 
to be held in protest cases have also involved considerable time and 
effort on the part of the Commission’s limited staff. It is our belief 
that some of these hearings have accomplished no useful purpose, and 
that the public interest would be better served by having our staff 
devote its time to the multitude of other important proc eedings pend- 
ing before the Commission. 

I should like to discuss with you what the Commission’s experience 
has been with respect to the various provisions of section 309 (c). In 
general, the Commission has tried to interpret the section in such a way 
as to achieve the flexibility which we believe that Congress intended, 1 in 
spite of the lack of any flexibility on the language of section 309 (c) 
itself. However, these attempts to achieve flexibility and to prevent 
the protest procedure from being abused have in a number of impor- 
tant situations been unsuccessful. The decisions of the court of 
appeals in those protest cases which have been appealed have taken an 
extremely broad view of the classes of persons entitled to protest. 
Those decisions have also cast considerable doubt as to the Commis- 
sion’s authority to dispose of any protests which it finds to be insub- 
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stantial without affording the protestant a full evidentiary hearing, or 
without staying the effect of the protested grant. 

First, let me discuss the provisions of section 309 (c) that states 
that a protest may be filed by any “party in interest.” The term 

“party in interest” has been frequently interpreted by the courts, not 
only in connection with the Communications Act but also as it is used 
in other statutes. It is apparent from the court decisions that party 
in interest includes licensees or permittees of stations in the same 
radio service as the grantee, as well as licensees or permittees of sta- 
tions in other radio services who might be adversely affected economi- 

cally by the particular grant. Anda recent court decision makes clear 
that the allegaa economic effect necessary to achieve standing as a 

party in interest need not stem from direct. competition within a 
particular market, but can result from the alleged economic effects 
stemming from the loss of a minute percentage of a station’s potential 
listening audience hundreds of miles away. 

In addition, other persons wholly outside the field of radio or tele- 
vision who might suffer economic injury as a result of competition 
accorded by a new station are Cs in interest with standing to file 
a protest under section 309 (c). Thus, in a recent decision . of the 
United States Court of Appeals for the District of Columbia, the 
court specifically agreed with the Commission’s reluctant determina- 
tion that a newspaper in Clarksburg, W. Va., which alleged that it 
would suffer economic injury, had standing as a party in interest to 
file a protest against the grant of a new television station in that city. 
This illustrates quite clear ly the broad interpretation which has been 
given to the party-in-interest concept. It has been suggested that in 
some cases the question of whether a person is, in fact, a party in 
interest could itself be set for hearing, either as a preliminary mat- 
ter or as part of the hearing otherwise ‘ordered. But, even if this were 
legally permissible under the existing language of the section, which 
is none too clear, it would be self-defe suting since it would result in 
the additional delay which the protestant usually is seeking and 
which we are trying to avoid. 

I would like to point out, however, that the Commission’s proposed 
revision of section 309 (c) does not attempt to limit the term “party 
in interest.” The reason he this is that under the Commission’s pro- 
posal the fact that a person is a party in interest would not have the 
critical importance that it does under the existing statute. For our 
experience indicates that the disabling factor which has made the 
protest rule so hard to live with is not so much the broad sweep of 
the term “party in interest” as the provisions of the section which 
afford too great powers to a party in interest to hold up bona fide 
grants. 

Thus, it has been determined that the term “party in interest” is 
synonymous with the term “person aggrieved or whose interests are 
adversely affected” used in both sections 405 and 402 (a) with respect 
to rehearings and court appeals. Yet no real difficulties have stemmed 
from the use of equally broad language in these two sections which do 
not provide for automatic hearings: and stays of previously made 
grants, 

Thus, while adoption of Commissioner Doerfer’s suggestion to repeal 
section 309 (c) altogether might have the advantage of simplifying 
the aula for administrative reconsideration of nonhearing ac- 
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tions, it would not, I am afraid, in the absence of additional amend- 
ments to sections 402 (b) and 405, achieve his primary objective of 
eliminating the so-called private attorneys general. 

Under the Commission's proposal, theretore, a “party in interest” 
would still be able to protest. But, even if the protestant were found 
to be a party in interest and specified with particularity the matters 
relied upon, the Commission would not have to grant the protest 
if it found that the facts alleged, even if proven, would not be 
grounds for setting aside the grant. 

The next important aspect of section 309 (¢) which L would like 
to discuss concerns the holding of hearings in protest cases. .As you 
know, the existing section provides that if the Commission finds that 
the protestant is a party in interest and has specified with par- 
ticularity the facts, matters, and things relied upon, the application 
in question shall be designated for hearing upon the issues set forth 
in the protest, together with such further specitic issues, if any, as may 
be prescribed by the Commission. 

Yhe hearing is to be “tried in the same manner as provided in 
subsection (b)” of section 309, which subsection in turn refers to a 
“full hearing.” Under this language there is grave doubt that the 
Commission now has the authority to dispose of a protest without 
un evidentiary hearing, if the protestant has shown himself to be a 
party in interest and has detailed his objections to the grant. 

This is so even if the grounds alleged in the protest are clearly 
insubstantial or raise questions solely of law or policy which could be 
decided directly by the Commission without the need for the delay 
consequent upon referring the case to an examiner, holding a hearing, 
having the examiner issue an initial decision, and permitting the 
parties to file exceptions and briefs, all before the case comes before 
the Commission itself. 

In other words, a hearing may now be required even where the 
Commission can determine from the pleadings that, assuming all of 
the facts alleged in the protest are true, there are no grounds for 
setting aside the grant being protested. Under these circumstances, 
a hearing to determine the truthfulness of the allegations in the pro- 
test. can serve no useful purpose whatsoever. And, because of the 
built-in stay provisions in the existing section, it means that the public 
must needlessly be deprived of a new radio or television service until 
after all the proceedings are concluded. The result is that the public 
interest must, in many cases be ignored, and that the only beneficiary 
of this procedure is the protestant who succeeds in postponing the 
establishment of a competing service. 

The Commission has, therefore, proposed that Congress authorize 
the Commission to eliminate from a protest hearing any issue con- 
cerning which it finds that, even if the facts alleged by the protestant 
were proven, they would not constitute grounds for setting aside the 
grant. In other words, the Commission ‘would be given the authority 
to demur to any or all of the issues raised by the protestant. We 
think that this authority, akin to that of a court to issue a summary 
judgment in appropriate proceedings, is absolutely essential if we 
are to prevent the protest procedure from being abused. If the 
Commission is given this authority, we believe that ‘the public interest 
would be may ‘protected since a hearing would have to be held with 
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respect to any factual issues which would affect the grant of the appli- 
cation in question, but at the same time would obviate the nonaunty 
for holding hearings on issues which do not require such factual proof. 

The Commission also believes that there should be an amendment 
to the provision of section 309 (c) which provides that if a protest is 
granted the application involved shall be set for hearing “upon the 
issues set forth in said protest.” There is some question under this 
language whether the Commission must designate the application in 
question for hearing on the precise issues which the protestant has 
included in his pleadings. In some instances the protestant may 
allege facts which raise a substantial question as to whether the grant 
of an application is in the public interest. However, the issue drafted 
by the protestant with respect to these facts may go far beyond the 
facts alleged. If the Commission is required to hold a hearing on 
the protestant’s precise issues, it may well result in the hearing becom- 
ing a fishing expedition with considerable time and effort being wasted 
on inconsequential and irrelevant matters. Such a fishing expedition 
is certainly undesirable, and is directly contrary to the provision of 
section 309 (c) which calls for hearings on protests to be expedited. 

The Commission has taken the position that it does have the author- 
ity to redraft the issues set forth by the protestant if they do not 
accurately reflect the substantive matters which have been raised 
in the protest. However, the Commission’s present authority in this 
respect is not entirely free from doubt. We believe, therefore, that 
this section should be amended, as suggested in our proposal. Such 
an amendment would make it perfectly clear that where a protest is 
granted the application in question shall be designated for hearing 
upon issues relating to all matters specified in the protest as grounds 
for setting aside the grant in question. ; 

I should like to turn now to the crucial provision of the existing 
section which makes it mandatory for the Commission to stay the 
effectiveness of its grant if a protest is granted. There is now only 
one exception to this mandatory stay provision. The statute provides 
that when the authorization being protested is necessary to the mainte- 
nance or conduct of an existing service, the Commission may authorize 
the use of the facilities in question pending its final determination 
with respect to the grant after the hearing has been held. In other 
words, if a protest is granted with respect to any authorization for 
«i new radio or television facility, the effectiveness of that authoriza- 
tion must be stayed by the Commission. 

The Commission is precluded from giving any consideration to 
whether or not the public interest requires that the authorization 
remain in effect and the new service be inaugurated pending the final 
outcome of the protest hearing. It is our opinion that-if a protest 
is granted, the authorization in question should be stayed in the 
absence of compelling public-interest considerations. 

But we do not think that the Commission should be required, as a 
matter of law, to close its eyes to the existence of such compelling 
public interest considerations, including such matters as whether the 
protested service is necessary to provide a first or second service to 
substantial areas or populations or whether the protest raises ques- 
tions of substance rather than matters already well determined. 
Where such considerations are present, the Commission should have 
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some discretion to consider them, and should have authority to make 
a determination that the public interest requires that the authorization 
remain in effect. 

I wish to emphasize that our proposal would not give the Commis- 
sion complete Reuse in this matter. Where a protest is granted 
the effective date of the authorization would still have to be post- 
poned unless the Commission makes an affirmative finding that the 
public interest requires that the grant in question remain in effect. 
And the proposed amendment would also require that the Commis- 
sion specifically set forth the reasons for any such findings in its de- 
cision. 

I have attempted to outline for you briefly the changes which the 
Commission has proposed in the protest procedure, as w ‘ell as the rea- 
sons why the majority of the Commission feels that these changes are 
urgently required. We hope at the conclusion of these hearings your 
committee will give this proposal prompt and favorable considera 
tion. 

Mr. Harris. Thank you, Mr. Chairman. That concludes your for- 
mal statement ? 

Mr. McConnavucuey. Yes. 

Mr. Harris. I believe you have had occasion to observe some sug- 
gested amendments by Mr. Fischer who was before the committee on 
Wednesday of this week. 

Mr. McConnavcuey. Sir, we have only had an opportunity to look 
at them this morning. 

Mr. Harris. I realize that you have had little time within which 
to look over the changes suggested by Mr. Fischer. If you are not 
in a position to make any comment on the proposed changes at this 
time, we would, of course, give you an opportunity to file such addi- 
tional statements as you might want to make. 

Mr. McConnaveuey. I do not believe I could go into detail on 
them. However, there is one particular change which I noted, and 
which we hurriedly tried to discuss, which has been added by Mr. 
Fischer. That amendment states— 

Provided, however, That the effective date of grants made for services, other 
than broadcasting— 

and so forth. This, briefly, is what we feel about this. This language 
would have the effect of requiring that the Commission stay the gr ant 
of protested radio applications for common-carrier services. It is 
our view that a requirement which would force the Commission to 
hold in abeyance the grant of common-carrier radio authorizations in 
such case would be detrimental to the public interest. 

In certain instances, this could adversely affect the requirements of 
the national defense. The problem may well be illustrated by relat- 
ing a case which occurred about 2 years ago, when a top- level inter- 
national conference was scheduled to be held in Bermuda. An Ameri- 

‘an carrier, Press Wireless, asked the Commission for a temporary au- 
duieldatinn to put in a direct radio circuit between Bermuda and the 
United States, in order to handle the press traffic relative to this event. 
Such an authorization was promptly granted because the Commission 
felt that the public interest would be clearly served thereby. A com- 
peting carrier, RCA Communications, Inc., filed a protest under the 
existing provisions of section 309 (c). Confronted with the apparent 
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necessity for seiting aside the grant to Press Wireless, and holding a 
hearing on the protest, the Commission disposed of this problem by 
ace ording RCA the opportunity for an immediate oral hearing before 
the Commission. Fortunately, RCAC then withdrew its protest and 
the matter became moot. Parenthetic ally, it should be observed that 
the procedure there followed by the Commission, in the light of the 
recent decision of the court of appeals in the Clarksburg case, may be 
questionable and may not be available as a solution to a future prob- 
lem of this kind. 

It appears evident to us that the language proposed would necessar- 
ily require that we set aside every protested common-carrier grant, 
since the nature of common-carrier service is such that one could almost 
always allege that there are existing facilities which could provide 
service between two or more affected points. This is so because com- 
mon-carrier communications, unlike broadcasting, may be patched 
through over various routes. However indirect, the circuits may be 
such as ultimately to link any two designated places. Under such con- 
ditions, a protestant could allege that ‘the existing facilities were ade- 
quate, and that obviously the inauguration of a more direct facility 
may have an adverse effect upon his service. 

The denial of a common-carrier communication facility may directly 
and immediately affect the public safety, property, and business as 
well as adversely affect the national defense. For these reasons, we 
are unalterably opposed to the inclusion of any such stay provision 
with respect to common-carrier service in this section of the act. 

Mr. Harris. Now, Mr. Chairman, for the record, there has been 
some discussion of it already, as understand. But to further clarify, 
what do you mean when you refer to a common carrier in connection 
with broadcasting ? 

Mr. McConnaveney. There are no common carriers in the radio 
broadcasting service. 

Mr. H. ARRIS. What I meant was what part of the facilities is the 
common-carrier phase of it? 

Mr. McConnavucuey. What part of the facilities? 

Mr. Harris. Yes, when you refer to a common carrier. 

Mr. McConnaveuey. A common carrier is a radio service similar to 
RCA Communications, Inc., which holds itself to carry messages for 
the general public. 

Mr. Harris. But it has nothing to do with a broadcast station as 
such, for commercial purposes ¢ 

Mr. McConnavGuey. No. 

Mr. Harris. And neither does it have anything to do with the net- 
works? 

Mr. McConnaveuey. That is right. 

Mr. Harris. But it has to do with stations broadcasting which are 
owned and operated by a common carrier ? 

Mr. McConnavcney. That is right. 

Mr. Frynt. Will the gentleman ) yield at that point ¢ 

Mr. Harris. Yes, Mr. Flynt. 

Mr. Fun. To further clarify that, I understand there is a new 
type of service, or at least it is new to me, where, for instance, a liquid 
petroleum gas company that has trucks out that serve their places is 
involved. Heretofore, some of them have been authorized to operate 
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without extending their facilities to other people. I understand that 
it is now the policy of the Commission to broaden that so that the 
general public can employ the facilities of this type of communication. 
Ts that correct or not ? 

Mr. McConnavucéuey. That is correct. 

Mr. Fiynt. And would that be.called a common carrier service ? 

Mr. McConnavucuey. If they hold out themselves to serve the public 
it would be common carrier. 

Mr. Dotuiver. Is that in connection with pipelines ? 

Mr. Fiynt. No. 

Mr. Dotuiver. It is in connection with the distribution of propane 
and other liquids? 

Mr. Fiynr. Yes. 

For example, I am familiar with one that has a transmitter and a 
receiver at the main bulk plant, and also each truck, each vehicle, 
sometimes 4, sometimes 10, whatever number they have, is also equip- 
ped with a two-way radio set. On some occasions, though not all, 
these companies which have this particular type of transmission make 
these services available to the general public under specific authority 
from the Federal Communications Commission. 

Mr. McConnavuGuey. hey are special industrial services, I believe. 
I do not believe they would come under the common carrier category. 
I do not believe they would come under the definition of a common 
carrier. 

Mr. Frynr. In other words, that would be special industrial 
services / 

Mr. McConnaveuey. I believe it would, yes. That is correct. 

Mr. Friynv. All right, fine. I just wanted to clear up that point 
in my own mind. 

Mr. McConnaveney. That is right. That is a special industrial 
service ? 

Mr. Fiynv. Yes. 

Mr. Harris. Mr. McConnaughey, you may have permission to sub- 
mit any comments that you might want to on any of the other pro- 
visions proposed in Mr. Fisher’s letter at some later time. You can 
submit that after you have had occasion to go over it. 

Mr. McConnavcuey. We would appreciate being able to do that, 
sir. We just got this this morning. 

Mr. Harris. You may have that privilege. 

Mr. Williams, do you have any questions? 

Mr. Wruiams. Mr. Chairman, in your testimony you stated that 
you felt that the Commission should have the authority to demur to 
the protests. If I understood the testimony correctly Wednesday, 
the Commission exercised that authority in the case that was called 
to the attention of the committee by Mr. Lyke: that the Commission 
had demurred to a protest which h: ad been filed in the case of a radio 
and television station up in New York State. 

The protestant then took an appeal to the courts from that demurr er. 
In the meantime, the Commission had granted the permit which, in 
effect, became a temporary permit for the station to operate. 

In view of that, it would appear to me that the Commission already 
has that authority. Is that set of facts correct ? 
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Mr. McConnavucuey. As I understand it, you are referring to the 
Veterans Broadcasting Co. case. I was not around at that time, but 
as I understand it, the apprehension was that under the present act, 
the Commission may keep the grant in effect if there is an existing 
service, and only if there is an existing service. 

In my judgment, the Commission. would not, under the present act, 
be authorized to say that this is an existing service, because it was 
not an existing service at the time the grant was made. That con- 
clusion, as a matter of fact, is bolstered by the case which the chairman 
referred to, the Camden case. That is exactly what happened in the 
Camden case, where the Commission held that it was not an existing 
service at the time they made the grant. 

It was taken to the court of appeals, and the court of appeals: denied 
a motion for a stay of the Commission’s ruling, which virtually meant 
that they affirmed the Commission’s holding. That is exactly what 
we have in this particular case. 

In other words, it dates back to the time of the grant. Under the 
present procedure I think there is very grave apprehension. I should 
not be saying this until the court passes upon it, but I am giving my 
personal opinion. Certainly there is grave apprehension, on my part, 
as to whether the court would not say that was not an existing service, 
which would throw it back, and throw them off the air. That is 
exactly what we are confronted with. 

Mr. Witutams. According to that, as I understand it, the Commis- 
sion does have the right to demur in cases where there is an existing 
service, but does not have the right to demur in cases where there is 
not an existing service. 

Mr. McConnavouey. No. 

Mr. Wittrams. And as a result of that, the question in point here 
was whether or not there was an existing service? 

Mr. McConnaveuey. That is the question. But the Commission 
does not have the right to demur, according to the Clarksburg decision, 
I feel, in any case. I think the Clarksburg decision virtually says 
that we are forced to set practically all cases down for hearing, for 
evidentiary hearing. 

Mr. WitutaMs. Is that not what happened in the Federal Broad- 
casting case ? 

Mr. McConnavcuey. No. 

Mr. WitutaMs. Is that not the action that the Commission took in 
refusing to grant a hearing? 

Mr. McConnavcuey. No. I was not here at the time. Maybe the 
General Counsel’s office can answer that. Here is the Assistant Gen- 
eral Counsel who was here at the time of that case. 

Mr. Sotomon. In the Veterans’ case, what the Commission did was 
to throw out the protest, but not by demurring. We did not demur, 
but the Commission felt that the protestant there had not specified 
with the necessary particularity the facts upon which he was basing 
his protest. 

Mr. Fiynv. Is that the same thing as a demurrer? 

Mr. Sotomon. Not exactly. 

Mr. Frynt. It is a lawyer’s concept of demurrer; is it not? 

Mr. Sotomon. I don’t think so. It is a demurrer to the sufficiency 
of a pleading rather than a demurrer to the merits of the pleading. 
That is right. In that sense of the word, it is a demurrer. 
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Mr. Frynt. That is right. 

Mr. Hate. Hold on a minute. That is a pretty subtle distinction 
to me. Say that over again. The demurrer is to the sufficiency of 
the pleadings and not a demurrer to the merits of the proceedings; 
is that what you said? 

Mr. Soromon. Yes, sir. Maybe I can explain what we thought we 
were doing there. 

Mr. Hate. I think you had better explain. 

Mr. Sotomon. The protest procedure specifically provides at the 
present moment that in order to get jurisdiction, if you want to call 
it that, to be a protestant, you must do two things: You must show 
you are a party in interest, and you must spec ify with particularity 
the things that you are relying upon. 

Mr. Hate. The basis of your protest, in other words 4 

Mr. Sotomon. That is right. You have to do those two things to 
get to first base. If you specify with sufficient particularity what 
you are claiming was wrong with what the Commission did, then, 
as the chairman said, we are very much afraid under the Clarksburg 
decision that we may have to give a full evidentiary hearing to that 
party on whatever he specified ‘with particularity, no matter how silly 
cr how purely a legal question it may be. 

In the Federal case, however, that Congressman Williams raised, 
we did not get to the question of determining whether, as a matter 
of law or policy or fact, the protestant had raised issues which re- 
quired the grant to be set aside, because we decided that he had not 
stated with sufficient particularity any facts which would warrant 
us to go to hearing. 

That particular question is in the courts, as the chairman said, and 
we are not sure what will happen. 

Mr. Rocers. Would the gentleman yield there? 

Mr. Hate. Yes. 

Mr. Rocers. What you are saying is that if you had assumed the 
iruth of everything that he pleaded, there still would not be sufficient 
grounds upon whic h to base a protest ? 

Mr. Sotomon. That is not what we said in the Federal case. In 
the Federal case we said, “We cannot assume what you are saying 
is true because we do not know what you are saying.” We said, 
“You have not said anything sufficient for us to decide whether you 
get an evidentiary hearing or do not get an evidentiary hearing.” 

Mr. Harris. In fact, you cannot assume that he is going to say 
anything there. 

Mr. Sotomon. That is right. 

Mr. Rogers. Do you mean he pleaded conclusions without any facts 
to base them on? 

Mr. Soromon. The Commission decided he had not even pleaded 
very good conclusions. It was a very vague statement, in the Com- 
mission’s opinion, and the Commission decided in that case that the 
allegations were so vague and general that the protestant had not 
done what was a condition precedent to protesting, that is, being 
specific about what he was yelling about. 

Mr. Hate. You dismissed the protest without a hearing? 

Mr. Sotomon. That is right. 

There are many people, ~ however, Congressman Rogers, who are 
sufficiently good lawyers to write very specific allegations of error. 
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But sometimes, all too many times, although these allegations of 
errors are very specific, they still, in our opinion, are things which 
could be decided without evidentiary hearing, because they raise 
matters which are purely legal conclusions, and which the Com- 
mission could demur to just like a court issues a summary judgment 
when there are no factual issues involved. It is that authority which 
we are trying to make sure that we have by this legislation. 

Mr. Rogers. I think that is a play on words. 

Mr. Witui1aMs. I will yield to the gentleman from Georgia. 

Mr. Friynr. Tell me if I am correct in this assumption: in the vet- 
erans’ case, TWVET and WSAT case, the Commission not only 
demurred specially to the allegations with respect to the sufficiency 
of particularity, but the Commission here demurred generally to 
it and in effect threw out the entire protest without any reservation 
of any kind. 

Is that what happened here? Was there a general demurrer, more 
or less, filed to it, drawing a distinction between the general demurrer 
and the special demurrer. 

Mr. Sotomon. I do not think so, sir. I may be wrong. I do not 
have the Commission’s decision in front of me, but my recollection is 
it was merely a special demurrer to the sufficiency of the pleadings. 

Mr. Rogers. May I ask a question there? 

Could you say that the Commission took the position that there just 
was not enough stated by them for the Commission to take jurisdiction 
over it? 

Mr. Sotomon. That is right, exactly. 

Mr. Rogers. Thank you. 

Mr. Wrrurams. On the basis of that, Mr. Chairman, are we to 
understand that under the present law, the Commission does not have 
the right to determine whether a protest, even though it may show on 
its face is frivolous, and, therefore, deny it a hearing? 

Mr. McConnaveury. That is my judgment under the Clarksburg 
decision. 

Mr. Witutams. Regardless of what grounds the protest may be 
based upon, so long as those grounds are stated specifically in the 
protest, then the Commission has no alternative but to postpone the 
granting of the license and to hold a hearing? 

Mr. McConnaveuey. That is my judgment, sir. 

Mr. WiutaMs. In cases where protests have been filed, in the event 
this law were enacted, and a temporary license granted pending : 
hearing and final decision on the protest, whose interest, or whose 
rights, if any, would be abridged ? 

"Mr. McConnaveney. If this legislation were to be made effective? 

Mr. WitutaMs. Yes, sir. 

Mr. McConnaveney. I do not think anybody’s rights would be 
abridged. 

Mr. Witiiams. I believe one witness appeared in opposition to the 
legislation yesterday. I believe his answer to that question was to 
the effect. that the protestant’s interests in the matter would be jeop- 
ardized in view of the fact that the courts ordinarily give a presump- 
tion in Pee of the person who holds the temporary certificate. 

Do you think it would be necessary to write into this legislation a 
proviso which would say, legislatively, that the fact that a person held 
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a temporary certificate would be no evidence or presumption of any 
kind in his favor in a protest hearing? I hope I make myself clear. 

Mr. McConnaucuey. Yes; I think you do. I do not think it has 
any real advantage, the fact that the person is on the air, from the 
standpoint of my understanding of what the court decisions have 
been. 

Mr. Witui1ams. You do not think that it has any real advantage, 
then? You would say that those grounds, or the fears that were 
expressed yesterday, were groundless ! 2 

Mr. McConnavaney. That is my opinion; yes, sir. 

Mr. Witu1ams. You do not think it would be necessary to write 
some ‘kind of provision into the law that would obviate that possi- 
bility ¢ 

Mr. McConnaveuey. No, sir; I do not. 

Mr. Wituiams. That is all. 

Mr. Harris. May I say on that particular point, Mr. Chairman, 
does that not raise quite a question where the Commission might 
permit someone to spend substantial capital on the construction of 
facilities to go on the air, or to render a service in a temporary way, 
and then later, if it develops that the Commission made a mistake in 
issuing the temporary permit, would that not be doing substantial 
economic damage to the applicant ? 

Mr. McConnavucuey. I have thought of that a good many times, 
Mr. Chairman, and I believe that the party that gets that temporary 
grant does’so, and knows he is doing so, at his own risk, knowing that 
there might be an adverse final result. 

Mr. Harris. If the applicant makes a mistake, it does not neces- 
sarily follow that the Government should enter into the mistake with 
him, does it? 

Mr. McConnaveuey. I do not believe the Government would feel 
they were entering into a mistake if they gave a temporary grant. 
They would feel they were doing it on very sound grounds. 

Mr. Wituiams. Would you yield at that point, Mr. Chairman / 

Mr. Harris. Yes. 

Mr. WuuraMs. As I understand it, the temporary certificate would 
be granted and the individual who received the temporary certificate 
would be on notice that it was a temporary certificate ? 

Mr. McConnaucuey. Yes, sir. 

Mr. Wiuuiams. And if he wanted to make the investment or the 
outlay in money to go on the air, it would be up to him to do so at 
his own risk. And if he wanted to wait until the final outcome, that 
would be at his option. Is that not right? 

Mr. McConnavueuey. That is correct. 

Mr. Harris. Mr. Dolliver. 

Mr. Dotuiver. Mr. McConnaughey, I have been greatly interested 
in your testimony. I note on the first page, there, that you state that 
the major ity of the Commission favors the enactment of the proposed 
bill, 5614. Would you care to state by what major ity? ? 

Mr. McConnaveuey. I am sorry, sir, if I left that impression. 
The entire membership of the Commission favors the enactment of 
this bill. Commissioner Doerfer would go one step further and would 
like to have a complete repeal of 309 (c). He is here and he is pre- 
pared to speak. I think he would like to speak on that subject, if you 
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gentlemen would like to hear from him. I am sorry if I left that 
impression, sir. 

Mr. Dottiver. I just wanted to clear that up. So the entire Com- 
mission is in favor of some revision, and Mr. Doerfer would go further 
tan the rest of you and repeal the entire provision, 309 (c) ¢ 

Mr. McConniveney. That is correct. The entire Commission 
would like to see this bill enacted. 

Mr. Dotttver. Let me ask you this: If 309 (c) were entirely re- 
pealed, there would be no occasion for any other legislation, would 
there? 

Maybe I better direct that to Mr. Doerfer when he gets on the 
stand. 

Mr. Harris. I think it would be nice to have the chairman give his 
views on it. 

Mr. Dotiiver. Mr. Chairman, if you would care to answer that, I 
will be glad to have your answer. 

Mr. McConnaveGuey. I think it would be necessary to amend sec- 
tion 405 and section 402 (a), with respect to rehearings and court 
appeals. 

Mr. Dotiiver. In what respect would those two sections you just 
mentioned have to be revised if 809 (c) were completely repealed 4 

Mr. McConnavouey. I would rather Commissioner Doerfer speak 
on that. 

Mr. Donriver. Shall we hear from him now or wait until he testifies ? 

Mr. ilarrts. Let us wait until he testifies. We might save some 
time. 

Mr. Donuiver. Then I am on firm ground, then, when I understand 
that the entire Commission favors legislation in this respect ? 

Mr. McConnavuGuey. Yes. 

Mr. Dotiiver. Another thing that bothers me a little is that IT am 
not quite clear as to how serious this problem is. Dees it involve 1 
or 2 cases? Two have been mentioned, I think, one in Arkansas, Mr. 
Harris’ district, and one that we heard about last Wednesday, from 
Rochester, N. Y. How many cases are involved here ? 

Mr. McConnaveuey. There have been, as I understand it, approxi- 
mately 70 such cases. I am speaking from recollection, but it is my 
recollection that in many of those cases, time has been spent which 
amounts to 430 to 450 man-hours in each case. So it involves thou- 

sands of man-hours and hundreds of thousands of dollars. It has so 

held up the processes of this Commission and prevented people from 
getting radio and television service in this country, new service, where 
they ha ave nothing, that from the standpoint of the public, I think it 
has been a disastrous thing. 

Mr. Dottiver. It would appear to one sitting on the sidelines, as I 
am, that this protest provision, perhaps as it has been interpreted by 
the courts, offers a wide- -open field for delay and even blackmail on 
the part of some protestants. 

Mr. McConnaveuey. Sir, I do not like to use that word, but I am 
afraid that it very closely approaches just exactly that. 

Mr. Doruiver. Has the Commission ever gone into that phase of 
this thing, and tried to uncover any such iNegal procedures on the 
part of the protestants? Something like that might throw some fear 
into some of these people who file these frivolous protests. 
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Mr. McConnavouey. I have not been here long enough to answer 
that question. 

Mr. Dottiver. Anybody who has an adverse economic interest can 
tile a protest, can he not, under the law? 

Mr. McConnaveuey. That is right. 

Mr. Dottiver. It may be a newspaper, it may be another radio sta- 
tion, it may be a television station, in the same territory or somebody 
quite remote. 

Mr. McConnavucuey. That is correct, hundreds of miles away. 

Mr. Dotuiver. That is, anyone who happens to get a wavelength of 
a signal into that particular area can file a protest. All he has to 
show is an adverse economic interest. But that is not a matter of 
public interest; is it?) The public interest is not affected by such an 
economic interest on the part of an individual station or competitor, 
is it? 

Mr. McConnavucuery. The public interest is affected if the service 
is going to be kept off the air for a year or two. 

Mr. Dottiver. No; I am not talking about that. I am talking about 
the publie interest of the protestor. There is no public interest in- 
volved if he simply says,” “This is going to increase the competition 
to my station” as far as he is concerned ? 

Mr. McConnavucuey. No; I do not think there is. 

Mr. Dotitver. All right. Is not the Commission required to find 
a public interest involved before they can keep a new station off the 
air? Am I correct in that? 

Mr. McConnavuGuey. They are forced to find that it will be in the 
public interest. 

Mr. Dotuiver. To put the new station on the air? 

Mr. McConnaveuey. That is correct. 

Mr. Douuiver. Well, if the protestant does not display any public 
interest on his part which would prevent the station from going on 
the air, and if you are convinced that the public interest would be 
served by putting the new station on the air, does it follow on, then, 
that you must put the new station on the air? 

Mr. McConnaveuey. We must. put the new station on the air if it 
is shown to be in public interest. However, if a protestant files a 
protest, then he has a right to an evidentiary hearing. 

Mr. Do.tuiver. Regardless of the grounds on which the protest is 
filed ? 

Mr. McConnavenery. Apparently. If he can show an alleged 
economic injury, and that is a pretty broad term. 

Mr. Do.uiver. That is exactly the place where I am extremely 
puzzled. It is hard for me to believe, Mr. Chairman, that the courts 
would say that where only the private economic interest of a com- 
petitor is involved, and that is all that is shown in his petition of 
protest, that man is entitled to an evidentiary hearing. 

Mr. McConnaveuey. And I can understand your feeling, because 
your feeling has been the feeling of the Commission, but the courts 
have held differently, over and over and over again. 

Mr. Doxuiver. I have to have some cases that will be produced here, 
and I am sure some of your legal staff can do so. 

Mr. McConnavcuey. They certainly can. 

Mr. Harris. Will the gentieman vield at that point? 

Mr. Doxtiver. Yes; I will yield. 
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Mr. Harris. I wonder if we might be supplied with the decisions 
in the cases that the Commission and the courts have determined and 
decided on this particular issue. 

Mr. McConnavucuey. You certainly may. 

Mr. Harris. Would they be very bulky? 

Mr. McConnavucGuey. No. The General Counsel's office can give 
them to you quickly. 

Mr. Harris. Do you have them now ? 

Mr. Soromon. These are the court decisions. 

Mr. Harris. How many are there ? 

Mr. Soromon. Five. 

Mr. Harris. Will you file for the information of the committee 
copies of those opinions? I understand that some of them are not 
even printed yet. 

Mr. Sotomon. We have all the court opinions dealing with protests 
right here. 

Mr. Hare. Are they in pamphlet form ? 

Mr. Sotomon. Yes. 

Mr. McConnavucuey. There are 16 that have been appealed. 

Mr. Harris. Well, we do not want those. The Commission deci- 
sions wil be included in those, I assume ? 

Mr. McConnaveney. Yes, sir. 

Mr. Harris. I do not want to say that they will be received to go into 
the record at this point. We will receive these for the files and then 
determine whether they are too voluminous to go into the record. 

Mr. McConnavuGuey. Very well, sir. 

Mr. Hare. Mr. Chairman, might I suggest that it might be possible 
for them to file with the committee abstracts of these decisions which 
would not be very bulky and which we could place into the record. 

Mr. Harris. Can that be done? 

Mr. Sotomon. Do you mean, sir, of the court decisions or the Com- 
mission decisions ? 

Mr. Harr. The court decisions. 

Mr. McConnavucuey. You have the court decisions. We can file 
an abstract of the Commission’s decisions. 

Mr. Harris. Apparently it is not too bulky. 

Mr. Sotomon. These are the court decisions. 

Mr. Harris. Let that be received for the record. Then we will 
have those before us. 

(They are as follows:) 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 
No. 12441 


Clarksburg Publishing Company, appellant vy. Federal Communications Commis- 
sion, appellee, Ohio Valley Broadcasting Corporation, intervenor 


On appeal from orders of the Federal Communications Commission 
Decided June 9, 1955 


Messrs. Cecil B. Highland, Jr., and John S. Stump, Jr., both of the bar of the 
Supreme Court of Appeals of West Virginia, pro hac vice, by special leave of 
Court, with whom Mr. Edmund D. Campbell was on the brief, for appellant. 

Mr. Richard A. Solomon, Assistant General Counsel, Federal Communications 
Commission, for appellee. Messrs. Warren EB. Baker, General Counsel, Federiul 
Communications Commission, J. Smith Henley, Assistant General Counsel, Fed- 
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eral Communications Commission, and Warren D. Quenstedt, Attorney, Federal 
Communications Commission, were on the brief for appellee. 

Mr. Leonard H. Marks, with whom’ Mr. Paul Dobin was on the brief, for inter- 
venor. 

Before EpGERTON, BAZELON and BASTIAN, Circuit Judges. 

BazeELon, Circuit Judge: Clarksburg Publishing Company owns a daily news- 
paper in Clarksburg, West Virginia. It protested the Federal Communications 
Commission’s grant of a permit to the Ohio Valley Broadcasting Corporation’ 
for the construction of a new commercial television station to operate on Channel 
12 in Clarksburg. The protest asserted that the Commission’s action was con- 
trary to the public interest because the grant was made within one day after 
the mutually exclusive application of the Clarksburg Broadcasting Corporation ? 
was withdrawn: and because it is inconsistent with (1) the rule prohibiting 
multiple ownership and control of television stations and (2) the Commission’s 
policy of favoring diversification of all the media of mass communication. The 
protest also questioned the propriety of a payment of $14,890 by Ohio Valley to 
the Broadcasting Corporation at the time it withdrew. The protest was denied 
and Clarksburg brought this appeal.* 

The question for review is whether the Commission erred in denying the pro- 
test. The denial constituted a determfnation that the grant to Ohio Valley served 
the public interest, convenience, and necessity. We conclude that denial rested 
on a seriously inadequate record and is, therefore, erroneous. Accordingly we 
remand the case to the Commision for further hearing upon a reopened record.* 


I. 


THE COMMISSION’s TREATMENT OF THE PROTEST 


The inadequacies of the record are directly attributable to the Commission’s 
failure to follow the letter and spirit of § 309 (c) which embodies the protest pro- 
cedure of the Communications Act.° That section, adopted as one of several 
amendments to the Act in 1952, was fitted into the statutory scheme “to make 
definite and certain the procedural rights and remedies of those who oppose, as 
Well as those who apply for” a license.’ It added specific authorization for pro- 
testing any grant made without hearing and requires the Commission to re- 
examine its action in a hearing upon protest by a “party in interest” who 
alleges “with particularity the facts, matters, and things relied on.”’’ 

The Commission found—and we agree—that Clarksburg’s protest met both the 
“party in interest” *‘ and “particularity” requirements of § 309 (c). But the Com- 


1For convenience, the Clarksburg Publishing Company will hereafter be referred to as 
Clarksburg; Ohio Valley Broadcasting Corporation as Ohio Valley. 

2F-r convenience, Clarksburg Broadcasting Corporation will hereafter be referred to as 
me Broadcasting Corporation. It is unrelated to the protestant Clarksburg Publishing 

ompany. 

3 This court has jurisdiction over this appeal under 47 U. 8. C. § 402 (b). Metropolitan 
Television Co. v. Federal Communications Comma. — U.S. App. D. C. _— F. 2d 
(No. 12192, decided April 14, 1955). 

466 Stat. 720, 47 U. S. C. § 402 (h) (1952). 

5 That section provides in pertinent part: 

“When any instrument of authorization is granted by the Commission without a 
hearing as provided in subsection (a) of this section, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty days. During such thirty-day 
period any party in interest may file a protest under oath directed to such grant and 
request a hearing on said application so granted. Any protest so filed shall contain 
such allegations of fact as will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. The Commission shall, within fifteen 
days from the date of the filing of such protest, enter findings as to whether such pro- 
test meets the foregoing requirements and if it so finds the application involved shall 
be set for hearing upon the issues set forth in said protest, together with such further 
specifie issues, if any, as may be prescribed by the Commission. In any hearing subse 
quently held upon such application all issues specified by the Commission shall be 
tried in the same manner provided in subsection (b) of this section, but with respect 
to all issues set forth in the protest and not specifically adopted by the Commission, 
both the burden of proceeding with the introduction of evidence and the burden of 
proof shall be upon the protestant... .” 66 Svat. 715, 47 U. S. C. § 309 (ce) (1952). 

6S. Rep. No. 44, 82d Cong., Ist Sess. 8 (1951). It is a “necessary corollary” of § 308, 
which deals with the procedure the Commission is to employ in the exercise of its radio 
licensing functions. Ibid. 

7 Supra note 5. 

8 Intervening in defense of the grant, Ohio Valley challenges the Commission’s ruling that 
the protest procedure was properly invoked by Clarksburg as a “party in interest’’ under 
the statute. The Commission found that Clarksburg, though not a broadcast licensee or an 
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mission accepted the facts alleged in the protest as if admitted by demurrer and 
limited the “hearin: to oral argument. In the circumstances of this case, we 
think this procedure did not satisfy the statutory command. 

Section 309 (¢) provides that issues upon which a hearing is indicated should 
be “tried” according to the procedure prescribed by § 309 (b). The latter sec- 
tion, which is also applicable to hearings upon denial of a grant, calls for a “full 
hearing” and, like 309 (c), refers to the “burden of proceeding with the introduc- 
tion of evidence” and the “burden of proof.” Congress could not have expressed 
in plainer words its intent that, where there are unresolved factual issues, the 
hearing should be of an evidentiary nature. 

Section 309 (¢) also provides that if, as here, the Commission jinds that the 
protest meets the “party in interest” and “particularity” requirements, “the 
application involved shall be set for hearing upon the issues set forth in said 
protest, together with such further specific issues, if any, as may be prescribed 
by the Commission.” ° 

The statute contemplates that, in appropriate Case:, the Commission's inquiry 
will extend beyond matters alleged in the protest in order to reach any issue 
which may be relevant in determining the legality of the. challenged grant. 
Clearly, then, the inquiry cannot be limited to the facts alleged in the profest 
where the Commission has reason to believe, either from the protest or its own 
files, that a full evidentiary hearing may develop other relevant information not 
in the possession of the protestant. Here, as will fully appear from the discus- 
sion Which follows, the Commission had ample reason for extending the inquir». 
Nevertheless, by adopting the technical demurrer approach, it precluded stich 
development and confined itself to a consideration of the facts and issues set 
forth in the protest. However unwittingly, the Commission seems to have 
ussumed the defense of its grant, rather than the publie interest, as its primary 
role in the proceedings. 

We turn now to discuss the various respects in which the record is deficient for 
the purpose of determining the legality of the grant to Ohio Valley. 


The Alleged Conflict with the Multiple Ownership Rile 

Protestant Claims that Ohio Valley will have direct or indirect ownership 
interest in two television stations in the same community by reason of (1) the 
substantial overlap of the service areas of the proposed Clarksburg station and 
WTRF-TV in Wheeling (58 miles northwest of Clarksburg), both of which are 
controlled by the same interests; ” and (2) the reception in the city of Clarks- 
burg of an excellent signal from WTRE-TV by means of two community antenna 
cable services. Ohio Valley’s interest is said to constitute a violation of that 
portion of the Commission’s multiple ownership rule which bars the grant of a 
license to a party who “directly or indirectly owns, operates, or controls another 
television broadcast station which serves substantially the same area.”” This 
rule is an expression of the Commission’s policy of promoting diversification of 
control of the mass media of communication. 


applicant for a license, had standing by reason of the “direct competitive injury” that 
would be caused “a competing medium of expression’? which, like a television station, 
“relies upon advertising as its main source of revenue.”’ Ohio Valley Broadcasting Corp., 
10 Pike & FIscHER Rapio Ree. 452, 456 (1954). We think the Commission’s view is sup- 
ported by Federal Communications Comm'n vy. Sanders Bros. Radio Station, 309 U. S. 470 


(1940) ; Metropolitan Television Co. vy. Federal Communications Comm'n, — U. 8S. App. 
pd. Cc. —, — F. 2d — (No. 12192, decided April 14, 1955) ; Camden Radio, Ine. v. Federal 
Communications Comm'n, — U. 8S. App. D. C. —, —, 220 F. 2d 191, 195 (1955); and 


National Coal Association v. Federal kower Comm'n, 89 U. S. App. D. C. 135, 191 F. 2d 
462 (1951). 

* 66 STaT. 715, 47 U. S. C. § 309 (ce), (1952), emphasis supplied. 

1 WTRF-TV is owned by Tri-City Broadcasting Company, in which News Publishing 
Company, the parent corporation of Ohio Valley, has a 34 percent interest. The Com- 
mission assumed that News Publishing Company had actual working control of WTRF-TV 

n47C. F. R. § 3.636 (a) (1) (Rev. 1953). Rule 3.636 provides: 

“Multiple ownership. (a) No license for a television broadcast station shall be 
granted to any party (including all parties under common control*) if 

(1) Such party directly or indirectly owns, operates, or controls another television 
broadcast station which serves substantially the same area; or 

“(2) Such party, or any stockholder, officer or director of such party, directly or 
indirectly owns, operates, controls, or has any interest in, or is an officer or director 
of any other television broadcast station if the grant of such license would result in 
a concentration of control of television broadcasting in a manner inconsistent with 
public interest, convenience, or necessity. In determining whether there is such a 
concentration of control, consideration will be giver to the facts of each case with 
particular reference to such factors as the size, extent and location of areas served, 
the —— of people served, and the extent of other competitive service to the areas 
in question. . . .” 

2 The word ‘control’ as used herein is not limited to majority stock ownership, but 
includes actual working control in whatever manner exercised.” 
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That the service areas of the two stations overlap is clear.” The Commission 
found that a common area of 16,870 square miles would be served with a Grade B 
signal from both stations. It concluded, however, that no overlap of the Grade A 
contours of the stations existed. Presumably this conclusion was based on the 
February 12 amendment to Ohio Valley’s application in which the effective radi- 
ated power of the proposed station was reduced from 50.6 to 4 kilowatts.” At 
the reduced power, according to the affidavit of Ohio Valley's engineer, there was 
no Overlap, but in fact a two-mile separation between the Grade A contours of 
the stations.” 

Treating only a Grade A overlap as decisive in applying Rule 3.636 (a) (1), 
the Commission concluded that the stations did not, by virtue of Grade B overlap, 
serve substantially the sarre area. No reason is supplied for the mechanical 
application of the Grade A-Grade B rule, but it is apparently based on the 
assumption that the degree and quality of service within the Grade B contour 
are not sufficiently susceptible of definite measurement to justify cons dering that 
service for purposes of overlap. Whether or not this assumption is sound in 
the present state of development of the engineering art cannot be concluded from 
this record. Where, as here, the Grade b overlap is substantial (and, indeed, 
the Grade A contours are barely separated), it seems a fair assumpiion that 
receivers in the area of overlap would receive acceptable signals from both 
stations. If this is true, and to the extent that it is, the Commission’s own rule 
would seem to dictate that the overlap be considered. Nothing in this record 
tells us why the Commission decided that the instant Grade B overlap would 
not constitute “serving substantially the same area” within the meaning of the 
rule. 


Community Antenna Television Systems 


In determining the overlap question, the Commission refused to consider the 
service provided by two privately owned community television antenna systems 
which carry the programs of WTRF-TV to Clarksburg.” These systems are a 
comparatively new development in the short history of television and their opera- 
tion in this case poses a novel question in interpreting 3.636 (a) (1). 

Our review of this aspect of the case is frustrated by the absence of any 
evidence in the record as to the character of these systems,” their regulatory 
status, the manner in which they are owned and operated, the arrangements made 
for the broadcast of programs, and the nature of the relationship between 


“2 The Commission divides service areas into two classes. The Grade A service area 
is one in which a good picture may be expected to be available for at least 90 percent of 
the time at the best 70 percent of receiver locations at the outer limits of that service 
area. The Grade B service area is one in which a good picture may be expected for 90 
percent of the time at 50 percent of the locations. See the Sixth Report and Order, 
Federal Communications Commissions, 17 Fep. ReG. 3905, 3915 (1952). 

4% Overlap of the Grade A contours would occur, however, if the Wheeling station, 
“present y authorized to operate at less than maximum power,” were “to operate under 
the maximum height and power permitted by the rules. ...”’ And, of course, if the Clarks- 
burg station, at a later date, applies for and is granted an increase in antenna height or 
power, a similar overlap might occur. 

14The roughly circular shape of the contour is obtained by connecting points located on 
radials drawn from the transmitter site at 45° intervals. The engineering report accom- 
panying Ohio Valley's amended application shows that the Grade A. contours of WTRF-TV 
and the proposed Clarksburg station would be exactly tangential (even at the reduced 
power proposed by the amendment), if the contours were drawn along the usual radials, 
45° apart. In the new engineering report, however, Ohio Valley drew a radial in the 
direction of Wheeling (midway between the 315° radial and the 0° radial) and indicated 
that the WTRF-TV Grade A contour would abruptly loop northwestward at the point of 
intersection of that radial, thereby avoiding contact with the Grade A contour of the 
proposed Clarksburg station. 

© An “excellent quality signal’’ from thes tation is received by approximately 10,000 
Clarksburg subscribers, and a potential viewing audience of 35,000 persons is likely in 
the near future. Programs of DWTYV in Pittsburgh and WJAC-—TV in Johnstown, Penn 
sylvania, are also received. 

1% The Commission's brief tells us that community antenna television systems amplify 
and distribute television signals of good quality to areas where reception is non-existent 
or difficult. Reception is bolstered in weak signal areas by the installation of a common 
antenna for the whole area at a favorable location, such as a high hill or a mountain. 
The antenna picks up a steady signal from a distant television broadcast station, and 
transmits it by wire to the cable of the community receiving service. Individual television 
sets of subscribers are connected to the cable, and relay amplifiers are located throughout 
the system so that each home receives an equally clear signal regardless of location. 

An initial service charge ranging from $125 to $175 is made for the privilege of hooking 
on to the cable; a fixed monthly service charge of from $2.50 to $7.00 is imposed there 
after. Address by Commissioner John C. Doerfer, National Association of Railroad and 
Utilities Commissioners, Nov. 10, 1954. 
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those in control of the systems and the stations whose programs they carry.” 
That these problems are unresolved in the Commission’s mind is apparent from 
the fact that it has not as yet determined the extent of its jurisdiction over 
community antenna services.” 

The Commission will presumably assert jurisdiction to regulate community 
antenna systems if and when it concludes that such systems provide or are 
adjuncts of a broadcast service. Its failure thus far to assert such jurisdiction, 
standing by itself, cannot support a conclusion that the systems are not service 
within the meaning of the rule. It is unrealistic to overlook the fact that, 
through the community systems, Clarksburg residents are receiving and are, in 
a sense, being served by the programs of the Wheeling station. To the extent 
that this reinforces the voice of Ohio Valley in the city of Clarksburg, it would 
appear to be contrary to the policy embodied in the multiple ownership rule. It 
is true that Ohio Valley has no property interest in the systems and does not 
exercise any control of the programs which are received in Clarksburg. But 
this does not tell us whether Ohio Valley may prevent the systems from carrying 
its programs free of charge or whether it has elected to tolerate the system for 
the additional audience it brings and the consequently increased value of the 
station to advertisers. 


Concentration of Control and Diversification of Mass Communications Media 


The grant to Ohio Valley, Clarksburg says, “would result in a concentration of 
control of television broadcasting in a manner inconsistent with the public 
interest, convenience or necessity,” in violation of § 3.686(a) (2) of the Com- 
mission’s rules, and would contravene its general policy of encouraging diverse 
ownership of all mass media of communication.” 

The soundness of these guides to the Commission’s licensing function is not 
open to question. These guides, like the first amendment, rest ‘“‘on the assumption 
that the widest possible dissemination of information from diverse and antag- 
onistie sources is essential to the welfare of the public * * *.” Diversification, 
according to the Commission, “protects the public from being placed in the 
position of having to depend upon a single or monopolistic source for its informa- 
tion about current affairs.”“ This court has strongly supported the Com- 
mission’s view that diversification is an important component of the public 
interest.” 

The facts relating to Ohio Valley’s dominant role in the dissemination of 
information in the West Virginia area are uncontroverted. As the Commission 
pointed out in its order, “Concededly, Ohio Valley, through its own operations 
and those of its parent corporation and affiliated and subsidiary companies, does 

ave widespread interests in the media for mass communications in the West 
Virginia area.” This conclusion has persuasive support in the record. In the 
broadcast field, Ohio Valley’s interests consist of ownership of standard broadcast 
station WPAR in Parkersburg, West Virginia; FM bruadcast station WPAR- 
FM in Parkersburg, West Virginia; and standard broadcast station WBLK in 
Clarksburg. The News Publishing Company, which owns 89 percent of Ohio 








17 Only the following information appeared in the Commission’s conclusions: “Commu- 
nity antenna systems ure private business activities that may be varied or discontinued at 
will, and this Commission has exercised no jurisdiction over them; and Ohio Valley has 
no interest, direct or indirect. in the community antenna systems operating in Clarksburg.” 

18 Although it has been studying the question for some time, the Commission is uncertain 
whether the system should be deemed a broadcast service or a common e¢arrier, and 
whether its operations are sufficiently interstate in character to justify or require federal 
regulation. Address by Commissioner John C. Doerfer, National Association of Railroad 
and Utilities Commissioners, Noy. 10, 1954; Federal Communications Commission Annual 
Report 34 (1953) ; Federal Communications Commission Annual Report 92 (1954). 

iv “Aside from the specific question of common ownership of newspapers and radio sta- 
tions. the Commission recognizes the serious problem involved in the broader field of 
the e-ntrol of the media of mass communications and the importance of avoiding mo- 
nopoly of the avenues of communicating fact and opinion to the public. All the Commis- 
sioners agree to the general principle that diversification of control of such media is 
desirable. The Commisssion does not desire to discourage legally qualified persons from 
applying for licenses, but does desire to encourage the maximum number of qualified persons 
to enter the field of mass communications, and to permit them to use all modern inven- 
tions and improvements in the art to insure good public service.” Newspaper Ownership 
of Radio Stations, F. C. C. Notice, 9 Fev. Ree. 702, 703 (1944). 

” Associated Press v. United States, 326 U.S. 1, 20 (1945). 

21 Cowles Broadcasting Co., 10 Pike & FISCHER RADIO REG. 1289, 1314 (1954). 

“ Scripps-Howard Radio, Inc. v. Federal Communications Comm'n, 89 U. S. App. D. C. 
13, 19, 189 F. 24 677, 683, cert. denied, 342 U. S. 830 (1951); Plains Radio Broadcasting 
Co. v. Federal Communications Comm’n, 85 U. S. App. D. C 48, 52, 175 F. 2d 359, 363 
(1949). 
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Valley's stock, has a 34 percent controlling interest in the Tri-City Broadcasting 
Corporation, which is the licensee of FM, AM and television stations in Wheeling. 

In the newspaper field, the influence which the Ohio Valley interests exert in 
West Virginia is even more clearly marked. 

News Publishing Company publishes morning, evening, and Sunday newspapers 
in Wheeling, and through subsidiary or affiliated companies, publishes newspapers 
in eight other cities in West Virginia.” Nine communities in West Virginia, in- 
cluding Wheeling, Parkersburg, and Fairmont (the third, fifth and sixth largest 
cities, respectively), are completely dependent on the Ohio Valley interests for 
their local daily newspapers.’ Out of only nine cities in the state which have 
both morning and evening daily newspapers, Ohio Valley controls bot newspapers 
in three: Fairmont, Parkersburg, and Wheeling. Ohio Valley also controls six 
of the twelve single daily newspapers published in the state. Circulation figures 
provide further evidence of Ohio Valley control. The combined circulation of all 
daily newspapers published in the northern, north central, and eastern portions 
otf West Virginia, where Ohio Valley interests predominate, Of this 
figure, 121,005 represents the daily circulation of newspapers published or con- 
trolled by New Lublishing Company. 

These facts stood admitted for purposes of oral argument. In the face of these 
adinvissions, it is difficult to understand how the Commission could have concluded 
that the grant would not result “in an unlawful concentration of control or in 
a monopoly of the media for mass communications in the West Virginia area.” 
The proximity of the Wheeling and proposed Clarksburg television stations di- 
rectly posed the question of whether their Common ownership constituted ‘“con- 
centration of control of television broadcasting” within the meaning of Rule 
3.686 (a) (2). In determining application of this rule, the Commission con- 
siders the “size, extent and location of areas served, the number of people served, 
and the extent of other competitive service to the areas in question.” We 
find no evidence that it did so here. Moreover, the effect of this grant is not 
only to place under common ownership two television stations within 58 miles 
but also to add another medium in the communications field to the many which 
Ohio Valley already has in West Virginia. The broadcast and newspaper inter- 
ests of Ohio Valley are far-ranging, and the addition of a television station can- 
not fail to augment its influence and power in the state. 

Nothing in the present protest record dispels the strong impression that, on the 
concentration of control issue alone, the grant would not be in the public interest. 
There may, however, be matters not apparent to us which entered into the Com- 
mission’s determination. Upon the remand we order now, the Commission will 
have opportunity to place such matters, if any, in the record and to base recon- 
sideration of its decision on the expanded record. The record should reflect all 
the available facts relating to Ohio Valley’s interests in the communications 
media, including, but not limited to, the manner in which it has operated its sta- 
tions and newspapers and the effect that these interests have had upon the 
existence of competing sources of information in the West Virginia area.” 

Ohio Valley’s $14,000 Payment to the Clarksburg Broadcasting Corporation 

Withdrawal of the Broadcasting Corporation’s application on February 16, 
1954—oue day before the grant was made—freed the Ohio Valley application 
from contest and the rigors of a comparative hearing. No explanation for the 
withdrawal was offered to the Commission. A letter from Ohio Valley’s at- 
torney, dated and received on the day of the withdrawal, merely advised the 
Commission that it had “agreed to reimburse Clarksburg Broadcasting Corp. 
in the amount of $14,390 for out-of-pocket expenses incurred in the preparation 
and prosecution of its application.” “. .. Wwe have been informed,” the letter 


25 


23 News Publishing owns 100 percent of the stock of newspaper companies in Weirton, 
Elkins, Fairmont and Martinsburg, and over 80 percent of the companies in Parkersburg 
and Welch. The Parkersburg Company, in turn, controls two other newspapers in Point 
Pleasant and Williamson. 

* The majority of officers and directors of Ohio Valley and its parent hold offices in 
the companies publishing papers in these nine communities. 

2 Final Decision, Ohio Valley Broadcasting Corp., reprinted in 10 Pike & Fiscner Raptio 
Ree. 969, 985 (1954). 

We do not think this conclusion may rest, as the Commission suggests. on the fact that 
(1) Ohio Valley owns no newspaper in Clarksburg: and (2) Ohio Valley is not auto- 
matically disqualified from the grant here by reason of its extensive newspaper interests. 

* Rule 3.636 (a) (2), 47 C. F. R. § 3.636 (a) (2), quoted in full supra note 11. 

77 Such considerations were deemed relevant by the Commission in deciding whether an 
FM license should be denied in Mansfield Journal v. Federal Communications Comm'n, 86 
U. S. App. D. C. 102, 105-07, 180 F. 2d 28, 31-33 (1950). 
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added, “that considerable expense has been incurred as a result of engineering 
problems. .. .”’™ 

The Commission denied the protestant’s request for an inquiry into the matter 
on the ground that the protest alleged no facts beyond the payment itself. The 
Commission thought the payment per se was “not disproportionate to similar 
settlements” in other cases and concluded that the agreement did not “disserve 
the public interest in expediting the prompt inauguration of new television 
service.” 

The Commission recognizes that a public interest question may be involved 
if one of two mutually exclusive applicants buys out his sole competitor who 
“voluntarily” withdraws. In certain instances, the Commission has under- 
taken to insure that no consideration other than “out-of-pocket expenses” has 
been paid the dismissed applicant.” Where mutually exclusive applications have 
been designated for hearing and one is dismissed,” the Commission has, in re- 
cent cases, directed its hearing examiner to “consider the relevant facts regarding 
the dismissal of the competing application.” Even where, as here, no hearing 
date has been set, the Commission has reviewed the question of “whether the 
parties, arrangements and contemplated transactions are consistent with our 
established policies to prevent abuse of our processes.” ” 

We do not think the Commission could properly have found, on this record, 
that no abuse was involved in the withdrawal of the Broadcasting Corporation. 
It refused to consider any other “facts, matters, and things” than the advice 
of Ohio Valley’s counsel that the $14,000 payment was for expenses. It had no 
information concerning the details and no assurances that other considerations 
were not involved. The extent to which the Commission may wish to require 
itemization of expenses,” identification of the parties negotiating the agreement, 
and details of the arrangements between competing applicants, in order to de- 
termine if improper consideration was paid or promised for dismissal, is a matter 
for the Commission’s judgment. But evidence along these lines is indispensable 
to the Commission’s conclusion that all is well. 


II. 
THE COMMISSION'S ACTION OF FEBRUARY 17, 1954 


Our decision that a “full hearing” is required here is reinforced by the 
conviction that the Commission may have accorded inadequate consideration to 
the public interest factors we have mentioned when it made the grant to Ohio 
Valley on February 17, 1954. This conviction stems from the chronology of events 
preceding the grant. 

Ohio Valley’s original application, filed on February 14, 1952, requested facili- 
ties to operate at an effective radiated power of 50.6 kilowatts and obligated the 
licensee to operate for six hours daily. It included a detailed exhibit listing the 
corporate interests of the applicant, its officers, directors and stockholders, and 
its parent corporation, News Publishing Company. Thereafter, the mutually 
exclusive application of Clarksburg Broadcasting Corporation was filed. By 
letter of January 6, 1954, the Commission advised both applicants that a com- 
parative hearing would be required but no date was designated. 





*> The body of the letter reads: 

“The Commission records will reflect that the application of Clarksburg Broadcast- 
ing Corp. for television facilities at Clarksburg. West Virginia has been dismissed 
(File No. BPCT-1175). 

“In this connection you are advised that Ohio Valley Broadcasting Corporation, 
the remaining applicant for this channel, has agreed to reimburse Clarksburg Broad- 
casting Corp. in the amount of $14,390 for out-of-pocket expenses incurred in the 
preparation and prosecution of its application. In this connection, we have been 
informed that considerable expense has been incurred as a result of engineering prob- 
lems which were encountered, and that it was necessary to investigate several sites 
and to prepare engineering reports for several locations.”’ 

** We express no opinion at this time as to whether the payment of ‘out-of-pocket 
expenses”’ may in itself be contrary to the public interest. In this connection, see Four 
States Broadcasters, Inc., 3 Pike & FISCHER Rapio RgG. 1545 (1947). 

In this event, a petition for dismissal of an application “without prejudice’? must be 
supported by an affidavit of a “person with knowledge of the facts as to whether or not 
consideration has been promised to or received by petitioner, directly or indirectly” in 
connection with the dismissal. 47 C. F. R. § 1.366 (Rev. 1953). We are not informed 
upon what basis the Commission is willing to accept lesser proof where the applications 
ae not been designated for hearing, e. g., the letter of counsel for the remaining 
applicant. 

f Arkansas Television Co., 11 Prkr & FiscHrer Rapio Rec. 359, 360, (1954) : wom | 
Broadcasting Corp., 10 Pike & FiscHer RApiIo Ree, 644d, 646 (1954) ; Matter of Woodruff, 
9 Pike & FISCHER RADIO Ree. 385, 386 (1953). 

# Cherry & Webb Broadcasting Co., 11 Pike & Fischer RADIO Rea. 859, 906 (1955). 

83 See John Poole Broadcasting Co., 9 P1kn & FiscHER RabDio Rgea, 547, 64 (1953). 
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From 1952 through early 1954, Ohio Valley proposed no significant change in 
power. On February 12, 1954, however, it amended its application by reducing 
the effective radiated power from 50.6 kilowatts to 4 kilowatts in order to elimi- 
nate the overlap of the Grade A contours of the Wheeling and the proposed 
Clarksburg station, seeking thus to avoid the multiple ownership rule which 
bars two commonly controlled television stations from “serving substantially 
the same area.” 

On February 16, 1954, four days after this amendment, the Broadcasting Cor- 
poration, without explanation, dismissed its application. No public notice of 
the dismissal was possible prior to the grant. On the same date, the letter from 
Ohio Valley’s counsel concerning the $14,000 payment was submitted. At the 
meeting of the Commission on the very next day Ohio Valley’s application was 
granted. No formal order reflecting this action, however, appears in the record. 

To justify its quick action, the Commission relies upon the same rule cited by 
the protestant. This rule provides that when an application “which has not been 
reached for processing becomes unopposed,” the Commission may act upon it at 
a “succeeding regular meeting as promptly as processing and review by the Coim- 
mission can be completed.” “It is difficult to see how this rule can be applicable, 
in the face of the Commission's assertion that the Ohio Valley application had 
already been processed when the rival applicant dropped out. Assuming, arzu- 
endo, that the rule is applicable, the Commission reads it to permit summary 
grant of an application even where, as here, the oppesing applicant has dropped 
out less than a day before the “succeeding” meeting. 

We are not informed—and we do not say—whether the Commission’s action 
satisfied the rule’s specific requirement for completion of “processing and review.” 
But we point out that neither the Commission’s “review” function under the rule 
nor its licensing function under the statute is performed merely by a determi- 
nation (set forth earlier in its notice for consolidated hearing), that both appli- 
cants were “legally, technically and financially qualified” to receive the grant. 
The Commission does not stand in the position of a “traffic policeman with power 
to consider merely the financial and technical qualifications of the applicant.” * 
The preliminary determination, made on the basis of information required by 
$308 (b),” is neither a substitute for nor the equivalent of the conclusion 
required by § 309 (a). Even under the Commission’s rules, these are separate 
determinations.” And it is clear that § 309 (b)’s mandate—requiring, apart 
from the earlier finding, a considered finding that the grant will serve the public 
interest—must be followed even where an application is unopposed. 

Up until February 16, when the Broadcasting Corporation withdrew, a com- 
parative hearing was contemplated in which public interest considerations would 
have been thoroughly explored in the record. The drop-out of the Broadcasting 
Corporation on the very eve of the grant made such an exploration impossible 
without more time. Some of the matters which, on the face of this record at 
least, appear to have been unresolved were: the existence or non-existence of a 
Grade A overlap posed by the five-lay-old amendment; the effect of the conceded 
Grade B overlap between the Wheeling station and the proposed Clarksburg 
station ; the possible significance of community television antenna systems as a 
broadcast service; the extent to which the newspaper and broadcast interests of 
Ohio Valley should militate against a grant; and the probative value of an 





* Section 1.371, n. 10, subpar. (e), 47 C. F. R. § 1.371, n. 10, subpar. (e) (Rev. 1953), 
emphasis supplied. The rule provides: 

“(e) Where a mutually exclusive application on file with the Commission which 

has not been reached for processing becomes unopposed. ... the remaining applica- 

tion may be available for consideration on its merits by the Commission at a succeed- 
ing regular meeting as promptly as processing and review by the Commission can be 
completed.” 

Footnote 10 of § 1.371 was deleted after the Ohio Valley grant was made and a new rule, 
1.378, now governs. Subsection (d) of 1.378 adopts the procedure set out in the last clause 
of (e) above “where a mutually exclusive application on file becomes unopposed.” 19 Ferp. 
Ree. 6881 (1954). 

*® Mansfield Journal v. Federal Communications Comm'n, 86 U. S. App. D. C. 102, 106, 
180 F. 2d 28, 82 (1950) ; National Broadcasting Co. v. United States, 319 U. S. 190, 215-18 
(1948). 

% This section reads: 

“All applications for station licenses, or modifications or renewals thereof, shall set 
forth such facts as the Commission by regulation may prescribe as to the citizenship, 
character, and financial, technical, and other qualifications of the applicant to operate 
the station... .” 48 Stat. 1085 (1954), as amended, 66 Stat. 715, 47 U. S. C. § 308 
(b) (1952). 

87 Under Rule 1.382, 47 C. F. R. § 1.382 (Rev. 1953), a grant without a hearing may be 
made “where it appears from an examination of the application and supporting data that 
(1) the applicant is legally, technically, and financially qualified . .. and (5) a grant of 
the application would be in the public interest ....’’ Emphasis supplied. 
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unsworn statement by counsel for Ohio Valley that his client’s payment to its 
adversary was for “out-of-pocket expenses” only. 

There may be cases in which the Commission, in one day, can review an appli- 
cation and properly determine that a grant would be in the public interest. 
Perhaps the present case is among them. But because this record gives no reason 
to think that it is, we feel that the “full hearing’ called for by the protest is 
essential to permit the Commission to re-examine the propriety of its February 
17 action. 

The Commission finds support for its action in its announced policy to acceler- 
ate the inauguration of television service after the ‘freeze’ on new television 
authorizations was lifted.“ Without minimizing the force of this objective, we 
think Congress did not intend that the Commission should abandon consideration 
of long range public interests in order to further short and, perhaps, doubtful 
ones. This court’s decision in Mansfield Journal v. Federal Communications 
Comn'n® made plain that, unless the Commission is properly assured that its 
action will serve the public interest, it should not make any grant. 


lil 
CONCLUSION 


We recognize that compliance with the procedural and public interest require- 
ments of the Act may have the effect of leaving Channel 12 open and depriving 
the people of Clarksburg of immediate local television service.“ But that con- 
sideration does not, we think, justify a grant which the Comission, when it 
receives and reviews all the pertinent evidence, may determine jis contrary to the 
public interest. 

The Commission’s Order Denying the Protest Is Reversed and the Case Is Re- 
manded for Further Proceedings Consistent with this Opinion. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 
No. 12284 


Greenville Television Company, appellant v. Federal Communications Commis- 
sion, appellee, Spartan Radiocasting Company, intervenor 





No. 12856 


Wilton EB. Hall, appellant v. Federal Communications Commission, appellee, 
Spartan Radiocasting Company, intervenor 


On Appeals from Orders of the Federal Communications Commission 
Decided March 24, 1955 


Mr, Ben C. Fisher for appellant in No. 12284. 
Mr. Benedict P. Cottone, with whom Vessrs. Arthur Scheiner and Scott W. 
Lucas were on the brief, for appellant in No. 12356. ; 


% The freeze was imposed pending resolution of all existing engineering and assignment 
questions in a comprehensive allocation program. 13 Frep. Ree. 5860 (1948). With the 
release of its Sixth Report and Order, 17 Frep. Ree. 3905 (1952), the Commission promul- 
gated a table of channel assignments applicable throughout the nation and established 
certain priorities to be followed by the Commission in the consideration and disposition 
of the nppaennens on file. 

® 86 U. S. App. D. C. 102, 180 F. 2d 28 (1950). In that case, we sustained the Commis- 
sion in its denial of an FM license when, at the time of the final argument and decision, the 
appellant was the sole applicant. The denial was based on the Commission’s determi- 
nation that it was contrary to the public interest to grant a license to a newspaper which 
attempted to suppress competition in advertising and news dissemination. 

40 Congress was not unaware of this possibility when it enacted the “full hearing’’ pro- 
test procedure of § 309 (c) on July 16, 1952. 66 Stat. 715. Its action followed the 
release, on April 14, 1952, of the Sixth Report and Order, supra note 38, which lifted a 
four-year freeze on grants. And the section became law in the face of the Commission’s 
objection that the effect of this procedure would be to delay the granting of television 
applications. 98 Cone. Rec. 7393 (1952). 
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Mr. J. Smith Henley, Assistant General Counsel, Federal Communications 
Commission, with whom Messrs. Warren E. Baker, General Counsel, Federal 
Communications Commission, and Daniel R. Ohlbaum, Counsel, Federal Commu- 
nications Commission, were on the brief, for appellee in both cases. Mr. Stanley 
S. Neustadt, Counsel, Federal Communications Commission, entered an appear- 
ance for appellee in No. 12284. 

Mr. William J. Dempsey, with whom Messrs. William C. Kaplovitz and Harry 
J. Ockershausen were on the brief, for intervenor in both cases. 

Before EDGERTON, BAZELON, and Fauy, Circuit Judges. 

EDGERTON, Circuit Judge: Greenville Television Company (Greenville) and 
Wilton E. Hall appeal from orders of the Federal Communications Commission 
(1) granting the application of intervenor Sparton Radiocasting Company 
(Spartan) for modification of a construction permit and (2) denying appellants’ 
protests against that order. 

Greenville has a television broadcast station at Greenville, and Hall at Ander- 
son, in South Carolina. In November 1953 the Commission granted Spartan a 
construction permit for a new television station at Spartanburg, South Carolina. 
The transmitter was to be on Hogback Mountain, about 25 miles northwest of 
Spartanburg. Neither Greenville nor Hall opposed or protested this grant. 

In January 1954 Spartan applied for permission to operate “on an interim 
basis . . . pending construction of the facilities authorized by the construction 
permit,” with a transmitter on Paris Mountain instead of Hogback Mountain. 
The new site is considerably nearer appellants’ stations than the old. Over 
appellants’ opposition, the Commission granted Spartan the temporary authority 
it asked. Both appellants filed protests under § 309 (c) of the Communications 
Act, which provides that “when any instrument of authorization is granted by 
the Commission without a hearing as provided in subsection (a) hereof, such 
grant shall remain subject to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party in interest may file a 
protest under oath directed to such grant and request a hearing on said applica- 
tion so granted. Any protest so filed shall contain such allegations of fact as 
will show the protestant to be a party in interest and shall specify with par- 
ticularity the facts, matters, and things relied upon, but shall not include issues 
or allegations phrased generally. The Commission shall, within thirty days 
from the date of the filing of such protest, enter findings as to whether such 
protest meets the foregoing requirements and if it so finds the application involved 
shall be set for hearing upon the issues set forth in said protest, together with 
such further specific issues, if any, as may be prescribed by the Commission.” 
66 Stat. 715, 47 U. S. C. §309 (c).2. In March 1954 the Commission denied 
appellants’ protests. 

In April 1954 Spartan applied for cancellation of its temporary authority and 
for permanent modification of its construction permit, with the same change in 
transmitter site as under its temporary authority but with different facilities. 
Over the opposition of appellants Greenville and Hall, the Commission granted 
the modification. Appellants filed protests. The Commission denied the pro- 
tests, without a hearing, on the ground that they did not contain allegations of 
fact showing appellants to be “parties in interest” to the grant of Spartan’s 
modification. The Commission found that the protests made no showing that 
any economic injury would result from the modification which would not have 
resulted from the original, and unprotested, construction permit. We need not 
decide whether the Commission was right in requiring such a showing,’ for we 
think the appellants made such showings. 

The protests allege that the change of Spartan’s transmitter site aggravated 
the competitive situation by (1) increasing Spartan’s signal strength in Ander- 
son and Greenville and (2) enabling Spartan to affiliate with the Columbia 
Broadcasting System.* Hall, whose station was affiliated with CBS under an 
agreement terminable by CBS on six months’ notice, alleged possible loss of this 
affiliation, as well as actual and expected loss of advertising revenue, as economic 
injury due to Spartan’s acquisition of a CBS affiliation. Greenville alleged it 


1Sections 309 (a) and 308 (a) make this provision applicable to modifications of 
construction permits. 


2Cf. Camden Radio, Inc. v. Federal Communications Commission, U. S. App. 
>, , Ce : F, 2d , decided July 15, 1954; on petition for rehearing, decided March 
1955. 


‘a Appellants say Spartan’s service area from Hogback Mountain would substantially over- 
lap with that of a Charlotte, North Carolina, CBS affiliate. 
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would lose advertising revenue as a result of Spartan’s increased popularity be- 
cause of its CBS affiliation. The Commission thought an increase in Spartan’s 
already adequate signal strength could not increase the economic injury caused 
by Spartan’s competition. However that may be, we think the statements in 
appellants’ protests regarding Spartan’s acquisition of a CBS affiliation met the 
requirements of § 309 (c). 

Spartan did not deny to the Commission that the change of transmitter site en- 
abled it to get the CBS affiliation. The Commission found that, even if so, injury 
caused by this affiliation was not caused by the change of transmitter site, so as 
to make appellants parties in interest under § 309 (c), because the affiliation was 
not ordered by the Commission but resulted from private negotiation. However, 
the economie injury that gives standing, under Federal Communications Com- 
mission v. Sanders Bros. Radio Station, 309 U. S. 470, to oppose Commission 
action, is seldom if ever a direct result of Commission action. Even the grant 
of a new station license does not automatically take advertising revenue away 
from existing licenses, but only creates a situation in which the new licensee may 
be able to get the revenue by private negotiation, yet existing licensees are “ad- 
versely affected” and “parties in interest.” 

We therefore remand the cases to the Commission for hearing under § 309 (c) 
“upon the issues set forth” in the protests and “such further specific issues, if 
any, as may be prescribed by the Commission.” We do not review the grant to 
Spartan, since the Commission will of course reconsider the grant in the light of 
the record as supplemented at the hearing. Camden Radio, Inc. v. Federal Com- 
munications Commission, supra. 

Remanded. 





UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 
CIRCUIT 


No. 12,534 


Van Curler Broadcasting Corporation, appellant vy. Federal Communications 
Commission, appellee, Hudson Valley Broadcasting Company, Inc., et al., 
intervenors 


Appeal from the Federal Communications Commission 
Decided June 9, 1955 


Mr. George Bunn, with whom Mr, Paul A. Porter was on the brief, for appellant. 

Mr. Edward W. Hautanen, Counsel, Federal Communications Commission, of 
the bar of the Supreme Court of Washington, pro hac vice, by special leave of 
Court, with whom Messrs. Warren EB. Baker, General Counsel, Federal Commu- 
nications Commission, J. Smith Henley, Assistant General Counsel, Federal Com- 
munications Commission, Brendan McInerney, Assistant to the General Counsel, 
Federal Communications Commission, and Daniel R. Ohlbaum, Counsel, Federal 
Communications Commission, were on the brief, for appellee. 

Mr. D. M. Patrick, with whom Mr. Stanley S. Harris was on the brief, for 
intervenors. Mr. Parker D. Hancock also entered an appearance for intervenors. 

Before Fany, DANAHER and BASTIAN, Circuit Judges. 

BaAsTIAN, Circuit Judge: On November 3, 1954, the Federal Communications 
Commission granted, without hearing, the application of Rosenblum, et al., 
transferors, and Lowell J. Thomas, et al., transferees, filed October 13, 1954, for 
consent to the transfer of control of Hudson Valley Broadcasting Company, Inc., 
permittee of UHF Television Station WROW-TYV, operating on Channel 41 in 
Albany, New York. Appellant Van Curler Broadcasting Corporation is a per- 
mittee of UHF Television Station WTRI-TV, which until February 1, 1955, 
operated on Channel 35 in Albany, New York. The transfer was effected, pur- 
suant to the Commission’s consent, on November 8, 1954. 

Alleging that it would suffer economic injury as a result of the transfer of 
control so authorized by the Commission, Van Curler on December 3, 1954, 
filed with the Commission a petition protesting the grant and for reconsideration 
thereof, and requested a hearing. This protest was filed pursuant to Sections 
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309(c)? and 405 of the. Communications Act of 1984, as amended. Recitation 
of the grounds of the protest are not necessary to the decision of the present: 
appeal. ; 

Van Curler’s protest asked that the transfer application be set down for 
hearing and that pending said hearing the Commission, pursuant to Section 
809 (c), postpone the effective date of its order of November 3, 1954, granting the 
application. The protest was opposed by Hudson Valley, which denied the 
allegations of Van Curler’s protest, urged that Van Curler was not a proper 
party in interest, and objected to the setting aside of the transfer order, on the 
ground that that order was “necessary to the maintenance or conduct of an 
existing service” within the meaning of Section 309 (c). The pertinent provision 
of Section 309 (c) is the last sentence, which reads as follows: 

“The hearing and determination of cases arising under this subsection shall 
be expedited by the Commission and pending hearing and decision the effective 
date ef the Commission’s action to which protest is made shall be postponed 
to the effective date of the Commission’s decision after hearing, unless the 
authorization involved is necessary to the maintenance or conduct of an 
existing service, in which event the Commission shall authorize the applicant 
to utilize the facilities or authorization in question pending the Commission’s 
decision after hearing.” (Emphasis supplied.) 

On December 30, 1954, the Commission found Van Curler to be a party in 
interest to the transfer application and designated that application for hearing 
on certain issues, but refused to issue a stay. Its reasons for refusing a stay 
are thus stated in the December 30, 1954, order : 

“We find that the effective date of the grant should not be postponed, 
because it is necessary for the maintenance of an existing service. We base 
this finding on information submitted to: us that the station lost $74,000 
during the eight-month period ending August 31, 1954; that cancellation of 
its United Press service was threatened ; that other creditors, including the 
power and light company, threatened discontinuance of further credit; and 
that the former owners were unwilling and/or unable to meet the company’s. 
commitnients. To attempt to require the transferors to resume control there- 
fore appears to involve at least an interruption, and probably a complete 
breakdown, of service.” 

This appeal followed. ! 

By order of January 28, 1955, another division of this Court denied a motion 
for stay pending appeal, holding: cs 

“The Court is of the view that while there are substantial and serious 
questions involved in these cases which should be promptly resolved, there 
is ne sufficient showing that the Commission has abused the authority con- 
ferred by Section 309 (c) of the Communications Act in finding that the 
authorization involved is necessary to the maintenance or conduct of an 
existing service.” 

Subsequently, on motion to dismiss this appeal as premature, filed by Hudson 
Valley, which had intervened, this Court ordered that the appeal be dismissed 
“except insofar as this appeal relates to the failure of the Commission to stay 





1 Section 309 (c), on which are based the proceedings before the Commission and this 
Court, reads as follows : 

“When any instrument of authorization is granted by the Commission without a 
hearing as provided in subsection (a) of this section, such grant shall remain sub- 
ject to protest as hereinafter provided for a period of thirty days. During such 
thiry-day period any party in interest may file a protest under oath directed to such 
grant and request a hearing on said application so granted. Any protest so filed shall 
contain such allegations of fact as will show the protestant to he a party in interest 
and shall specify with particularity the facts, matters, and things relied upon, but 
shall not include issues or allegations phrased generally; The Commission shall. 
within thirty days from the date of the filing of such protest, enter findings as to 
whether such protest meets the foregoing requirements and if it so finds the applica- 
tion involved shall be set for hearing upon the issues set forth in said protest, to- 
qnter with such further specific issues, if any, as may be prescribed by the Commission. 
n any hearing subsequently held upon such application all issues specified by the 
Commission shall be tried in the same manner provided in subsection (b) of this 
section, but with respect to all issues set forth in the protest and not specifically 
adopted by the Commission, both the burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection shall be expedited by the Com- 
mission and pending hearing and decision the effective date of the Commission’s 
action to which protest is made shall be postponed to the effective date of the Com 
mission’s decision after hearing, unless the authorization involved is necessary to the 
maintenance or conduct of an existing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or authorizatnon in queston pending 
the Commission’s decision after hearing.” 
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the effective date of the transfer of control of Hudson Valley Broadcasting Com- 
pany, Inc., pending hearing.” This order was “without prejudice to a renewed 
motion to dismiss at the hearing on the merits.” 

In the decision of this appeal, we have reached the same conclusion as did 
the previous panel, namely, that there has been no sufficient showing that the 
Commission abused the authority contained in Section 309(c) of the Commu- 
nications Act in finding that the transfer involved is necessary to the mainte- 
nance of an existing service. 

It may be noted that pursuant to the suggestions contained in the order of 
this Court dated January 28, 1955, the Commission is promptly proceeding with 
action on the transfer application ; and in fact, at the time of the hearing of this 
appeal, the hearings before the Commission had already been closed. 

It is not necessary that we pass, in this appeal, on the question as to whether 
Hudson Valley is a party in interest. That question, and all other pertinent 
questions, will be passed upon by the Commission in its final decision on the 
protest. 

The order of the Commission denying a stay of the effective date of the 
transfer grant, pending outcome of the hearing on the protest, is 

Afirmed. 


Fany, Circuit Judge, concurring: In view of the order of this court of January 
28, 1955, denying a motion for stay pending appeal, and the progress since then 
of the proceedings before the Commission, I concur in affirmance. 





UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 


No. 12191 


Metropolitan Television Company, petitioner v. United States of America, Federat 
Communications Commission, respondents; Alvarado Broadcasting Company, 
Inc., intervenor 


On Petition for Review of an Order of the Federal Communications Commission 





No. 12192 


Metropolitan Television Company, appellant v. Federal Communications Commis- 
sion, appellee; Alvarado Broadcasting Company, Inc., intervenor 


On Appeal from the Federal Communications Commission 


Decided April 14, 1955 


Mr. Vernon L. Wilkinson, with whom Mr. James A. McKenna, Jr., was on the 
brief, for petitioner in No. 12191 and appellant in No. 12192. 

Mr. William J. Lamont, Attorney, Department of Justice, of the bar of the 
Supreme Court of Iowa, pro hac vice, by special leave of Court, for respondent 
United States of America in No. 12191. Mr. Charles H. Weston, Chief, Appellate 
Section of the Antitrust Division, Department of Justice, entered an appearance 
for respondent United States of America in No. 12191. 

Mr. Daniel R. Ohibaum, Counsel, Federal Communications Commission, with 
whom Messrs. Warren E. Baker, General Counsel, Federal Communications 
Commission, and J. Smith Henley, Assistant General Counsel, Federal Com- 
munications Commission, were on the brief, for the Federal Communications 
Commission. Messrs. Richard A. Solomon, Assistant General Counsel, Federal 
Communications Commission, and Stanley S. Neustadt, Counsel, Federal Com- 
munications Commission, entered appearances for the Federal Communications 
Commission. 

Mr. Leonard H. Marks, with whom Mr. Paul Dobin was on the brief, for 
intervenor. 

Before EpGERTON, BAZELON, and DANAHER, Circuit Judges. 

Per CurtAM: Under § 309 (c) of the Communications Act of 1934 as amended, 
66 Stat. 714, 47 U. S. C. 309 (c), Metropolitan Television Company protested an 
order of the Federal Communications Commission which granted an application 
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by Alvarado Broadcasting Company to change the frequency and power of its 
broadcasting station. The Commission thought the protest insufficient and dis- 
missed it without a hearing. Metropolitan filed a petition under, § 402 (a) of 
the Act, 66 Stat. 718, 47 U. S. C. 402 (a), for review of the Commission’s order 
of dismissal. Metropolitan also appealed, under § 402 (b) of the Act, 66 Stat. 
718, 47 U. S. C. 402 (b), from that order and from the order granting Alvarado’s 
application. 

Uncertainty as to which section of the Act governs review of orders denying 
protests arises from the fact that, although the general statutory scheme seems 
to contemplate review under § 402 (b), that section does not in terms apply 
to protests, and § 402 (a) provides for review of all proceedings “except those 
appealable under subsection (b) of this section.” Though this uncertainty 
prompted Metropolitan to proceed under each subsection, it agrees with the 
Commission that an order denying a protest is reviewable only under § 402 (b). 
This view is supported by the close functional similarity between decisions 
denying protests and decisions denying petitions for rehearing under § 405, 
which have been treated as reviewable under § 402 (b); by the Act’s general 
scheme of appellate review; and by legislative history. We therefore grant 
the Commission’s motion to dismiss the petition for review under § 402 (a). 

Section 309 (c) gives a right to a hearing to one who, in a protest against 
a Commission grant, makes allegations which show him to be a “party in 
interest’. A “party in interest” is one who is “aggrieved or whose interests 
are adversely affected” (§ 402 (b)). Camden Radio, Inc. v. Federal Communi- 
cations Commission, U. S. App. D. C. : F. 2d July 15, 1954) ; on 
Petition for Rehearing, March 17, 1955. 

Metropolitan’s protest alleged in substance: It is licensee of Radio Station 
KOA, Denver, Colorado, a Class I-B “clear channel” station. Alvarado Broad- 
casting Company is licensee of Station KOAT, 330 miles away, in Aubuquerque, 
New Mexico, an adjacent channel station. KOAT’s proposed operation will 
cause interference within KOA’s primary and secondary service areas, though 
outside KOA’s normally protected contour. The interference will be substantial, 
involving an area of 2,000 square miles with a population of 16,593 within 
KOA’s primary service and an area of 1,238 square miles with a population of 
149,202 within KOA’s secondary service. The interference “will destroy the 
usefulness of the KOA signals” in these areas. KOA has actual, as well as 
potential, listeners in these areas who will be lost as a reswt of the interference. 
Surveys show that “a substantial portion of the population” in these areas now 
listen regularly to KOA. As a commercial radio station it depends for its 
existence upon advertising revenues. Its attractiveness to advertisers depends 
on the size of its audience. Its basic selling theme is that it is a “single station 
network” covering the “Western Market” area, which includes the areas of 
interference. The fact that it can now claim and substantiate such wide area 
coverage is one of the reasons it is used by many national advertisers. Though 
the improved position of KOAT will not, in itself, greatly injure KOA, KOA’s 
loss of listeners will impair its competitive position as to all its competitors 
in the area, including the Denver Post, and economic injury will result. 

The Commission thought these allegations too “conjectural and speculative”. 
We think they make a sufficient showing that Metropolitan is “likely to be 
financially injured’, Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470, 477, by the protested grant, to entitle Metropolitan 
to a hearing under § 309 (c). This does not imply that Metropolitan is entitled 
to relief from the grant, or that the grant is for any reason invalid. 


No. 12191 dismissed. 
No. 12192 reversed. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 
No. 11,833 


Camden Radio, Inc., appellant v. Federal Communications Commission, appellee; 
D. R. James, Jr., intervenor 
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No, 11,871 


Camden Radio, Inc., petitioner v. United States of America, Federal Communica- 
tions Commission, respondent; D. R. James, Jr., intervenor 


On Petition for Rehearing 


Decided March 17, 1955 


Before W1iBuRr K. MILter, PRETTYMAN, and DANAHER, Circuit Judges. 

Wireur K. Miter, Circuit Judge: In our opinion, handed down July 15, 1954, 
we held that, when the Commission has approved without a hearing the assign- 
ment of a construction permit, the licensee of an existing station shows himself 
to be a party in interest, entitled under § 309 (c) of the Act to protest and be 
heard, when he alleges he will suffer economic injury from the operation of 
the new station. We held no more than that. 

In a petition for rehearing the Commission again urges that the licensee of the 
existing station may not protest against its approval of the assignment unless 
he alleges he will be injured economically by the assignee’s operation of the new 
station, “as opposed to its operation by the assignor.” 

The Commission’s quarrel is in reality not with our opinion but with the 
relevant sections of the Act and with the opinion of the Supreme Court in the 
Sanders Brothers case,’ where the Commission’s contentions (analogous to 


those it makes in this case) were summarized as being 


(a) “. . . that under the Communications Act economic injury to a com- 
petitor is not e ground for refusing a broadcasting license and that, since 
this is so, the respondent was not a person aggrieved, or whose interests were 
adversely affected, by the Commission’s action, within the meaning of § 
402 (b) of the Act which authorizes appeals from the Commission’s orders.” 
(Pages 472-3.) 

(b) “. .. that as economic injury to the respondent was not a proper 
issue before the Commission it is impossible that § 402 (b) was intended to 
give the respondent standing to appeal, since absence of right implies 
absence of remedy.” (Page 477.) 


These contentions were rejected by the Supreme Court. It said, at pages 
476-7: 


“We conclude that economic injury to an existing station is not a separate 
and independent element to be taken into consideration by the Commission 
in determining whether it shall grant or withhold a license. 

“Second. It does not follow that, because the licensee of a station cannot 
resist the grant of a license to another, on the ground that the resulting 
competition may work economic injury to him, he has no standing to appeal 
from an order of the Commission granting the application. 

“Section 402 (b) of the Act provides for an appeal to the Court of Appeals 
of the District of Columbia (1) by an applicant for a license or permit, or 
(2) ‘by any other person aggrieved or whose interests are adversely affected 
by any decision of the Commission granting or refusing any such application.’ 

“The petitioner insists that as economic injury to the respondent was not 
a proper issue before the Commission it is impossible that § 402 (b) was 
intended to give the respondent standing to appeal, since absence of right 
implies absence of remedy. This view would deprive subsection (a) of any 
substantial effect. 

“Congress had some purpose in enacting § 402 (b) (2). It may have been 
of opinion that one likely to be financially injured by the issue of a license 
would be the only person having a sufficient interest to bring to the attention 
of the appellate court errors of law in the action of the Commission in 
granting the license. It is within the power of Congress to confer such 
standing to prosecute an appeal. 

“We hold, therefore, that the respondent had the requisite standing to 
appeal and to raise, in the court below, any relevant question of law in 
respect of the order of the Commission.” 

Here, just as in the Sanders case, the right to protest does not depend upon 
whether the protestant will be entitled to relief from the competition which 


or Communications Comm’n v. Sanders Brothers Radio Station, 309 U. S. 470 


“a RR c8 4 


AMENDING SECTION 309(C) OF COMMUNICATIONS ACT 71 


will cause him to suffer economic injury. The mere fact that he will suffer such 
injury from the operation of the new station entitles him to demand a hearing 
concerning the assignment of the construction permit which has been appreved 


without a hearing. 
Petition for rehearing denied. 
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Before WILBUR K. MILLER, PRETTYMAN, and DANAHER, Circuit Judges. 

WILeurR K. MILLER, Circuit Judge: In these cases we are asked by Camden 
Radio, Inc., the licensee of a radio station at Camden, Arkansas, to set aside two 
orders of the Federal Communications Commission by which it considers itself 
aggrieved. One of these, which was entered under the authority of § 310 (b) of 
the Communications Act’ without a hearing, authorized Leo Howard to assign 
to D. R. James, Jr., the construction permit for a second station at Camden 
which had been issued to him July 1, 1951. The other order complained of, pub- 
lished May 11, 1953, denied Camden Radio’s protest, filed April 24 under § 309 
(c) of the Act,’ against the order of April 1st on the ground that Camden Radio 


1Communications Act of 1934, as amended, 48 Stat. 1064 (1934), 50 Stat. 189 (1937), 
47 U. S. C. § 151 (1952). Section 310 (b) is as follows: 

“(b) No construction permit or station license, or any rights thereunder, shall be 
transferred, assigned, or disposed of in any manner, voluntarily or involuntarily, 
directly or indirectly, or by transfer of control of any corporation holding such permit 
or license, to any person except upon application to the Commission and upon finding by 
the Commission that the publie interest, convenience, and necessity will be served 
thereby. Any such application shall be disposed of as if the proposed transferee or 
assignee were making So under section 308 of this title for the permit or 
license in question; but in acting thereon the Commission may not consider whether 
the public interest, convenience, or necessity might be served by the transfer, assign- 
ment, or disposal of the permit or license to a person other than the proposed trans- 
feree or assignee. (June 19, 1934, ch. 652, § 310, 48 Stat. 1086; July 16, 1952, ch. 
879, § 8, 66 Stat. 716.)” 

2 Section 309 (c) is as follows: 

“When any instrument of authorization is granted by the Commission without a 
hearing as provided in subsection (a) of this section, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty days. During such thirty-day 
period any party in interest may file a protest under oath directed to such grant and 
request a hearing on said oo so granted. Any protest so filed shall contain 
such allegations of fact as will show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. The Commission shall, within fifteen 
days from the date of the filing of such protest, enter findings as to whether such 
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had not shown itself to be a “party in interest” entitled to protest that order. 
' The events which preceded and gave rise to the two orders in question will be 
briefly noted. Howard had applied August 11, 1952, for a station license cover- 
ing his construction permit, but the Commission had withheld action on the 
application because it had information tending to show he had misrepresented 
and concealed facts in obtaining the permit. In those circumstances, Howard 
applied October 13, 1952, for permission to assign the construction permit to 
James. With that application pending, the Commission notified Howard Novem- 
ber 5, 1952, of his alleged wrongdoing, said it could not at that time find the 
grant of a station license to be in the public interest, and informed him that, 
as provided in § 309 (b) of the Communications Act, he might reply to the 
charges within thirty days. 

Howard responded November 19, 1952, but did not seriously controvert the 
charges of concealment and misrepresentation. We quote from his letter: 

“|. . I do assume full responsibility of the entire matter and conse- 
quently want to get out of the matter altogether. ... In order that I can 
get relieved of it altogether, have nothing more to do with it, I was willing 
to assign, and have so advised the Commission, any and all interest.” 

Considering the reply unsatisfactory, the Commission on December 31, 1952, des- 
ignated the license application for hearing, pursuant to § 309 (b), upon the is- 
sues of concealment and misrepresentation, and generally to obtain full infor- 
mation concerning the situation. 

On January 28, 1953, Howard again wrote the Commission, saying inter alia: 

“... Ido not believe a hearing could produce any additional information 
from what you already have. From the application to transfer this license 
[sic] permit to D. R. James, Jr., the exhibits and supplementing informa- 
tion attached thereto and my letter to you of November 19, 1952, the Com- 
mission has a record of all the facts in connection with this application. .. .” 

He added, “I realize my mistakes...” and said he wished “to be relieved of all 
interest, connection and association or responsibility.” Accordingly he re- 
quested reconsideration of the order designating his license application for 
hearing, and asked approval of his pending application for assignment of the 
construction permit to James. 

Over the vigorous protest of the Chief of its Broadcast Bureau,’ the Commis- 
sion on March 11, 1953, cancelled the hearing theretofore designated with respect 
to Howard’s application for a station license, and removed it from the hearing 
docket “to be further considered in connection with our examination of the 
pending application for assignment of construction permit.” Then, without a 
hearing, the Commission consented to the assignment of the construction permit 
by an order published April 1, 1953. 

To this order Camden Radio filed a protest on April 24, purportedly under 
§ 309 (c) of the Act, describing itself as a party in interest because it would 
suffer economic injury through competition from the new station. The protest 
alleged that Howard’s deception of the Commission constituted grounds for 
revoking his construction permit; and that operating control of the new station 
would remain in the hands of parties who had participated in the unauthorized 
construction of the new station, including the assignee’s father who had been an 
undisclosed participant in Howard’s venture. The protestant asked for a Com- 
mission order that Howard show cause why his construction permit should 
not be revoked. 





protest meets the foregoing requirements and if it so finds the application involved 
Shall be set for hearing upon the issues set forth in said protest, together with such 
further specific issues, if any, as may be prescribed by the Commission. In any hear- 
ing subsequently held upon such application all issues specified by the Commission 
shall be tried in the same manner provided in subsection (b) of the section, but with 
respect to all issues set forth in SS eee and not specifically adopted by the Com- 
mission, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the presen The hearing and determination of cases 
arising under this subsection shall be expedited by the Commission and pending hear- 
ing and decision the effective date of the Commission’s action to which protest is 
made shall be postponed to the effective date of the Commission’s decision after hear- 
ing, unless the authorization involved is necessary to the maintenance or conduct of 
an existing service, in which event the Commission shall authorize the applicant to 
utilize the facilities or authorization in question pending the Commission’s decision 
after hearing.” 
3° He said: 

“. . . [I]t is apparent that Howard admits he has been guilty of failing to disclose 
material facts concerning the ownership and control of KPLN and that he has, at 
times, misrepresented facts to the Commission. .. .” 
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As we have said, the Commission denied the protest May 11, 1953, holding 
that Camden Radio had not shown itself to be a party in interest within the 
meaning of § 309 (c). It also expressed the view that Camden Radio's request 
for the issuance against Howard of an order to show cause why the construction 
eae should not be revoked was not properly included in a protest filed under 
x (ec). 

June 8, 1953, Camden Radio filed in this court, purportedly pursuant to § 402 
(b) (6), a notice of appeal in which it charged that, in view of all the circum- 
stances, the Commission erred in authorizing the assignment to James; that it 
erred further in finding the protestant was not a “party in interest,” and in not 
hearing and sustaining the protest. While the orders of April Ist and May 11 
were both attacked, the prayer for relief was that we set aside the order of 
April Ist. This appeal is No. 11,833. 

Apparently fearful that the notice of appeal just mentioned did not bring 
before us the denial order of May 11, Camden Radio filed July 7, 1953, a petition 
which expressly sought review of both orders. This case is No. 11,871. As Cam- 
den Radio in the two proceedings attacks the same orders and asks the same 
relief with respect to them, the cases have been consolidated. 

We clearly have jurisdiction to review the order of May 11 since, regardless of 
whether it was appealed under § 402 (a) or § 402 (b), review was sought in 
ample time. We need not decide whether we have jurisdiction to review the 
order of April 1 also, in view of the disposition of the case made hereinafter. 

We think it clear that one who is aggrieved or whose rights are adversely 
affected by an order which permits without a hearing the assignment or transfer 
of a construction permit or station license (that is, one who is a “party in inter- 
est”) may by protesting under § 309 (c) obtain a hearing as to the propriety of 
the protested order. This is so because § 310 (b) directs the Commission to dis- 
pose of an application for assignment or transfer “as if the proposed transferee 
or assignee were making application under section 308 of this title for the permit 
or license in question. .’ The quoted language obviously also makes avail- 
able to a party in interest the provisions of the related § 309, and particularly 
the protest provision contained in subsection (c). 

The only question is, then, whether the Commission correctly denied the protest 
on the ground that Camden Radio was not a party in interest. The ruling was 
based upon the Commission’s conclusion that 

“... there is no showing that, as an existing station, protestant would 
suffer any economic or other injury from the operation of station KPLN by 
assignee as opposed to its operation by assignor.” 

In so concluding, the Commission overlooked the fact that the statute requires 
it to dispose of an application for assignment or transfer as though the proposed 
assignee or transferee were making an original application for the authorization 
in question.‘ This statutory provision makes an order permitting the assign- 
ment of an authorization subject, in all respects, to protest by a party in interest 
just as an original grant thereof without a hearing may be protested. 

It follows that the right of protest against a proposed assignment of a con- 
struction permit cannot be limited in the fashion the Commission attempted to 
limit it. The protest filed by Camden Radio contains the following paragraph: 

“Protestant is licensee of station KAMD, Camden, Arkansas, and sells 
time on its station to Camden merchants, network program sponsors, and to 
national and regional advertisers. Station KPLN is also located in Camden, 
Arkansas, and will become a competitor of protestant for local, regional and 
national advertising. Camden, Arkansas, is a town of some 11,000 popula- 
tion (1950 U. S. Census) and protestant will suffer economic injury from 
the competition of station KPLN.” 

This was sufficient to identify it as a party in interest entitled to be heard in 
er i Federal Communications Comm’n v. Sanders Brothers Radio Station, 
309 U. 470 (1940). As the Commission erred in denying the protest without 
Sedat a hearing, the consolidated causes will be remanded so a hearing thereon 
may be conducted. 

Until the Commission decides after the hearing whether to grant or deny the 
reinstated protest, the order of April 1st will be automatically stayed by the 
terms of § 309 (c). The Commission will, of course, reconsider that order in the 





‘ Commissioner Hennock stated in a dissenting opinion : 

. The distinction attempted by the Commission to support tis decision, i. e., that 
there must be a specific and additional showing of injury stemming from the assign- 
ment itself, is wholly without merit. The Act neither makes provision for nor sanc- 
tions such a limitation upon the right of protest.”’ 
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light of the record as supplemented by the proceedings at the hearing. It may 
decide to grant the protest and so to revoke its consent to the assignment, in 
which event it probably would institute a proceeding to revoke the undoubtedly 
tainted construction permit;* or it may decide to deny the protest and allow 
the construction permit to be assigned. We indicate, of course, no opinion as to 
which course should be taken. But, since it is possible Camden Radio might get 
administrative relief from the order of April Ist, we think it would be improper 
for us to review that order on the present incomplete record, which probably will 
soon be substantially supplemented. 
Remanded for proceedings in accordance herewith. 


Mr. Harris. Mr. Dolliver, you may proceed. 
Mr. Dotuiver. Mr. McConnaughey, on page 12 of your statement, 
along in the middle of the page, you have this sentence: 


It is our opinion that if a protest is granted, the authorization in question 
should be stayed in the absence of compelling public considerations. 


Did you leave the word “not” out of that, “should not be stayed”? 
Or should it be “stayed in the absence” ? 

Mr. McConnavueuey. The authorization should be stayed, that is 
correct, in the absence of compelling public interest considerations. 

Mr. Dotttver. That is on page 12, in the middle of the page. 

In other words, if a protest is granted at the present time, then you 
do not license the new station, you do not allow them to go on the air, 
if the protest is granted ? 

Mr. McConnavuecuey. That is right. 

Mr. Dorturver. And that is not a problem at the present time. It is 
where the protest is not granted that we get into difficulty; is it not? 

Mr. McConnavGuey. it is where we do not grant the protest. 

Mr. Dottiver. On whatever grounds, whether it is insufficiency of 
their allegations, or whether it is a demurrer, or whether the eviden- 
tiary proceeding is not sufficient. 

Mr. McConnavuauey. Yes. 

Mr. Dotitver. The only place in that that we are in trouble in is 
with respect to the allegations in the protestant’s pleading where he 
does not come up to the standards that your Commission feels is neces- 
sary; namely, to provide something of substance with respect to the 

ublic interest whtioh would be adversely affected by granting the 

icense to the new station. 

Mr. McConnaucuey. Yes; where it is frivolous. 

Mr. Dotutver. Where it is frivolous? 

Mr. McConnavuauey. Yes. 

Mr. Dotitver. That is all, Mr. Chairman. Thank you. 

Mr. Harris. Mr. Rogers? 

Mr. Rogers. Mr. McConnaughey, just 1 or 2 questions. I assume, of 
course, that the protest provisions were set up in the first place for the 
protection of what we term “public interest.” Do you think it is nec- 
essary to go through the procedure that is outlined in this bill in order 
to cure the situation that has developed? Could it be cured by defin- 
ing the definition of party in interest so that the courts would be bound 
by it? 

Mr. McConnaveuey. I doubt it. I suppose you are thinking about 
trying to confine party in interest to another television service, in the 
case of television, or to another radio service, in the case of radio, and 
eliminating newspapers and things of that kind. 


® Under the facts now shown of record, the Commission would be justified in doing so, if 
it chose. Cf. Federal Communications Comm’n v. WOKO, 329 U. S. 228 (1946). 
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Mr. Rocers. Yes; defining it in clearly defined lines. 

Mr. McConnaveuey. It would be pretty difficult. 

Mr. Rocers. Here is what I had in mind. Since originally adopted 
its oF epericm has turned out to be more of a disease than a cure, 
according to your testimony. What I am thinking about is that, in 
= to cure the disease that we have created, we do not want to kill 


tobe thivg I am thinking about is this: What about the bona fide 
protestant? Do you think he is amply protected in this legislation 
that is before us now ? 

Mr. McConnaveuey. I certainly do. I certainly do, and I think 
the American Bar Association, and I think the Federal Communica- 
tions Bar, that represents all these people, feel that they are adequately 
protected. 

Mr. Rocers. You do not think that this procedure is advocatin 
something that would place too much power in a Federal Baul 
Mr. McConnavcHey. Sir, I would not be sitting here testifyin 
if I thought that for 1 minute, because I do not believe in Federal 

bureaucracy and controls, I can assure you. 

Mr. Rogers. I appreciate that. I do not want to circumvent the 
courts. 

Mr. McConnavueuey. I donot want toeither. I have been a lawyer 
for over 30 years, and I certainly do not want to ever do that. 

Mr. Roerrs. I[ believe that is all, Mr. Chairman. 

Mr. Harris. Mr. O’Hara? 

Mr. O’Hara. No questions. 

Mr. Harris. Mr. Flynt? 

Mr. Fiyn'r. No questions. 

Mr. Harris. Mr. Hale? 

Mr. Hate. I have no questions. 

Mr. Harris. If there are no further questions, thank you very much, 
Mr. McConnaughey. 


We shall now hear from Mr. Doerfer. 


STATEMENT OF JOHN C. DOERFER, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Dorrrer. Mr. Chairman, and members of the committee, I want 
to thank you very much for the opportunity to make a separate 
statement. 

Mr. Harris. Mr. Doerfer, may I inquire how long you have been a 
member of the Commission ? 

Mr. Doerrrer. I was appointed in April 1953. Prior to that time I 
served as chairman of the Wisconsin Public Service Commission for 
a period of 4 years, and prior to that I engaged in the practice before 
administrative agencies on State and Federal levels for about 10 years. 

Mr. Harris. The reason I inquired is because I wanted the members 
to know whether or not you were familiar enough with this problem 
whether you were here during the consideration of the MeFarland 
amendments which created a lot of confusion, I might say, in the 
minds of the members of this committee. I was one of those who was 
pretty much confused. It was pretty hard to get the problems all 
really understood. 
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Mr. Dorrrer. Mr. Chairman, may I answer that by stating that I 
read the record of the hearings in the McFarland proceeding. I am 
familiar with that. I felt that would be my first duty, assuming the 
duties as a Commissioner, to read all of the act, all of the court deci- 
sions, and shortly thereafter, when I began to appreciate what I 
thought was a serious conflict between the philosop 7 of the act and 
section 309 (c), I wanted to know how it was enacted, what gave rise 
to that section which seemed to me to be a contradiction not only with 
respect to the philosophy of the act but the conception of what an 
administrative agency is. 

I have devoted the first part of my statement here trying to qualify 
myself, which I would not ordinarily do. 

Mr. Harris. I appreciate that. I would not want to interrupt your 
presentation here but I did want to bring this background in. 

Mr. Doerfer, for your information, as one of those who participated 
in the consideration of those changes at that time, where this par- 
ticular matter was involved, the final result, I must say, was somewhat 
of a compromise between sharp differences of opinion between the 
Senate conferees and the House conferees. 

I think several of these amendments which became the amendments 
of 1952 are on the statute books as a result of such a compromise. 

Mr. Dorrrer. Yes; but I do think section 309 (c) was not given 
adequate or through consideration at the time in this sense, that its 
full implications were not appreciated. I do not think it was fully 
discussed. It stems from, essentially, a statement made by the Su- 
ee Court in the Sanders case, which I think also was not sufficiently 

riefed. The point was not briefed. To me it is a sort of a dicta 
that had a catch phrase to it, a party in interest who may suffer eco- 
nomic injury should be given the opportunity to be heard. 

Mr. Harris. Suppose you proceed with your statement. IT think 
you are going to give us some very interesting information, and I 
would personally like to have it. 

Mr. Dorrrer. Thank you. I was appointed in April 1953. Prior 
to that time I served as a Commissioner for 4 years on the Wisconsin 
Public Service Commission. I have also had about 10 years experi- 
ence practicing before administrative agencies. I feel that I have 
some knowledge of the principles and purposes of administrative law 
in our American system of jurisprudence. 

It is because I feel that some of the fundamental principles of 
administrative law are being frustrated in practice before the Federal 
Communications Commission in the application of section 390 (c) that 
IT am making this separate statement. 

The Federal Communications Commission as an adminstrtive 
agency is essentially an arm of the legislative branch of Government. 
It does that which, except for the burdens of detail and lack of time, 
Congress could do itself. Administrative agencies were not intended 
to function as courts of law. Elimination of delay and implementa- 
tion of the legislative policy fairly and promptly are the main reasons 
for their creation and existence. Section 309 (c) adds additional and 
unnecessary burdens upon the FCC in achieving those objectives. 

I am in substantial accord with the recommendations of my fellow 
Commissioners, but I go further. I urge complete repeal of that 
section. Not only does the section hamper the efficient expedition of 
work before the Commission and add some needless expense, but it 
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presents a fundamental conflict with the philosophy of the Federal 
Communications Act. 

As section 309 (c) is presently being interpreted, it gives economic 

rotection to broadcasters and others who are not in the broadcasting 
field, contrary to the original purpose of the act. Anyone competing 
for the advertising dollar in any medium, for example, publishers of 
newspapers, magazines, trade journals, shopping lists, movie exhibi- 
tors, and others alleging economic injury can now qualify as a “party 
in interest.” 

One of the most important duties of a newly appointed Commis- 
sioner is to read and try to understand the philosophy and purpose 
of the basic act and court interpretations of that act. In my study 
of the Federal Communications Act and the court decisions, I con- 
cluded, when I first assumed my duties as a Commissioner, that one 
of the fundamental purposes of the act in addition to keeping broad- 
casters out of each other’s “hair in the air,” so to speak, was to permit 
broadcasters to develop within the framework of the American con- 
cept of competition. 

Section 3 (h) of the act, after defining common carriers, provides: 
* * * but a person engaged in radiobroadcasting shall not, insofar as such 
person is so engaged, be deemed a common carrier. 

In the Sanders case, the Supreme Court said: 

In contradistinction to communication by telephone and telegraph, which 
the Communications Act recognizes as a common carrier activity and regulates 
accordingly in analogy to the regulation of rail and other carriers by the 
Interstate Commerce Commission, the act recognizes that broadcasters are not 
common carriers and are not to be dealt with as such. Thus the act recognizes 
that the field of broadcasting is one of free competition. 

Plainly it is not the purpose of the act to protect a licensee against competition 
but to protect the public. Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee who was not interfering 
electrically with other broadcasters to survive or succumb according to his ability 
to make his programs attractive to the public (309 U. S. 470 (1940) ). 

This case was decided in 1940. The MacFarland Act became effec- 
tive in September 1952. This language seemed to lay at rest any 
serious contention that a broadcaster was entitled to economic protec- 
tion from the competition of another of a new broadcaster. However, 
the decision went further. It held in effect that any person aggrieved 
or whose interests are adversely affected by any decision of the Com- 
mission granting or refusing any application would have the requisite 
standing to appeal such decision and to raise any relevant question 
of law in respect of any order of the Commission. 

In other words, one who is likely to suffer economic injury now be- 
comes, by virtue of section 309 (c) a party in interest, but only for 
the purpose of asserting that a grant of a license was or may be con- 
trary to the public interest. The discussions and the committee re- 
ports indicate that the party in interest as defined by the Supreme 
Court in the Sanders case was the intent and meaning of party in in- 
terest incorporated in the act. That is why I raised this point. 

The quoted language of the Court has been characterized by one 
writer on administrative law as giving a party a remedy without a 
right. In this case he said: 

* * * the Supreme Court in the Sanders case (309 U. S. 470 (1940)) has held 
that a party having an interest but no right may have standing to challenge 
action of the FCC. 
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The startling result is that a party may have a remedy without a right. A 
first reading of the cases inevitably engenders the idea that both the law and 
verbiage of standing are grossly in need of simplification. Closer study strength- 
ens that idea (Administrative Law, K. C. Davis, 1951, p. 676). 

In the enactment of section 309 (c), which I indicated was in Sep- 
tember 1952, the conflict between keeping the broadcasting industry 
competitive and the rights of individuals to secure economic protec- 
tion, even for a temporary period of time, was not simplified. Indeed, 
its present interpretation a the Commission and the courts throws 
the contradictions into sharp focus. 

In urging Congress to repeal section 309 (c), I am in effect asking 
for specific and clear directions as to whether or not the competitive 
theory is to prevail or whether any person can secure economic protec- 
tion under the guise of asserting that a grant made without hearing 
is contrary to the public interest. 

If the basic act does not intend to create substantive rights to pro- 
tection against competition, why then should one section of the act 
entitle a competitor to an evidentiary hearing and an injunction pend- 
ing that hearing in which he has no personal substantive rights to 
assert 

On the other hand, if it is the public interest that need protection, 
it is the Commission, and not private individuals, which has been en- 
trusted with that duty. I respectfully submit that if the Commission- 
ers cannot be trusted to carry out their high public trust, they should 
be removed from office. 

Very few, if any, private individuals in proceedings before the 
Federal Communications Commission seek to protect the public inter- 
est without ulterior and selfish motives. When the Commission is 
required to grant a compulsory evidentiary hearing, merely for the 
purpose of being forced to consider individual concepts of what con- 
stitutes the public interest, then the original purpose of the adminis- 
trative process to promptly expedite matters is seriously impaired. 

I do not sanbenli that a competitor in the field of broadcasting or in 
any other radio service should not be permitted to call to the attention 
of the Commission and be accorded an evidentiary hearing on some 
error, inadvertence, or undisclosed information regarding a grant 
made without a hearing. 

But such hearing should not be made compulsory in every instance. 
It should be discretionary. It is unthinkable that the Commission 
would deny an evidentiary hearing to any party making a serious 
allegation of a grave mistake detrimental to the public interest or a 
serious allegation of electrical interference. 

It must be remembered that although grants are made without a 
hearing, none is made without a preliminary investigation. Appli- 
cants in the field of broadcasting are presently required to demonstrate 
that they are financially, legally, and technically qualified. 

Tn addition, other radio interests of the applicant must be disclosed 
plus any other matter which seriously reflects upon the character, the 
ability, and the position of the applicant in the field of broadcasting. 
There is no need for a private attorney general with power to compel 
a hearing upon issues which he frames according to his concept of 
what is or is not in the public interest. 

The compulsory aspect of section 309 (c) opens a door for harass- 
ment by the powerful and the wealthy or even extortion by the unscru- 
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pulous. I do not contend that any of the 70 protests filed before the 
Commission are in furtherance of a scheme to extort. 

~The real purpose, however, of harassment and extortion are hard 
to disclose. Neither the blackmailer nor the blackmailed would reveal 
the true facts regarding the harassment or the extortion. However, 
these dangers are ever present and will continue to be present as long 
as section 309 (c) remains upon the books. 

I have indicated before, and so has the majority of the Commission, 
that because section 309 (c) requires priority in processing protest 
matters, it adds expense and delays many other matters pending before 
the Commission. 

Recently for a 2-week period I personally kept an account of how 
much time the 7 Commissioners in conference spent on protest matters. 
Out of a total of 23.3 hours, the Commissioners spent 6.6 hours consid- 
ering protest matters, or a total of 28 percent of the full Commission- 
ers’ time. 

The man-hours spent by the staff through April totaled 9,404 hours 
and cost approximately $49,000. This does not include the time spent 
by the personal staff of the individual Commissioners, nor the Com- 
missioner’s time, nor the typing and general work connected with 
processing protest cases. 

In my opinion, based upon estimates supplied by my engineer, the 
intangible factors bring the above figures to over 15,000 man-hours 
and a cost of approximately $75,000. I do not wish to infer that all 
of this time could have been saved. There have been filed more than 
70 protests. Eighteen of the protests filed against grants in the AM 
or standard radio field were based on engineering. Most of these were 
disposed of promptly after the respective engineers got together and 
ironed out the difficulties. 

Of the 30 protests filed against television grants, all except 1 were 
based upon allegation of economic injury. Up to April 29, 1955, the 
hearing examiners have spent a total of 1,672 man-hours and it was 
anticipated that in the hearings not yet begun but on file at least an- 
other 2,000 man-hours would be used. 

A typical illustration is one case which as of May 12, 1955, required 
a total of 2,260 man-hours: 1,760 of these man-hours were spent by the 
hearing examiner and the secretary; 50 man-hours were spent by the 
Commissioners and the Commissioners’ staffs. So far this case has 
cost the Commission over $9,000, assessing cost on the average grade 
level of the Federal Communications Commission personnel who have 
worked on this protest. 

In computing the average cost, the $10,800 a year rate paid to the 
hearing examiner was not included. This particular hearing on 
October 27, 1954, was designated for hearing on November 15, 1954. 
I understand that the hearing was completed just recently. It took 
27 days of testimony—incidentally, it does not include additional days 
spent taking depositions outside of the city of Washington, in which 
no FCC personnel were involved, but there were really 41 days of 
hearing so far as the party protesting was concerned—and up to April 
21 required approximately 113 working days of the examiner and 
his secretary. 

Another case took 30 days of the examiner’s time and another, 35 
working days of the examiner’s time. A conservative estimate by 
the Chief Hearing Examiner is that a total of 209 working days 
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have been spent by the examiner on protest cases since September 1, 
1952. 

Sixteen of the protest cases have been repealed to the United States 
Court of or Most of these cases were disposed of upon oral 
argument before the Commission but without an evidentiary hearing. 
Apparently many of these cases will be remanded to the Commission, 
in light of the Clarksburg decision. Obviously these cases will take 
additional time. 

The Commission processes thousands of applications for author- 
izations each month; in the Safety and Special Services last month 
we processed about 14,000, in the Broadcast Bureau about 650, in the 
Common Carrier Bureau about 350, which consists of original grants, 
modifications, renewals, and transfers. The majority of these are 
disposed of without hearing. 

Section 309 (c) permits a protest against any authorization. Al- 
though hearing will be subject to protests, I fully believe that when 
the full applications of the Clarksburg case become generally known 
throughout the radio industry, there will be a substantial increase in 
the number of protest hearings. 

The Commission’s main occupation then will be to expedite protest 
evidentiary hearings. With respect to contested matters, and gentle- 
men, these are very significant figures and I wish to underscore them, 
the Commission since September 1, 1952, has disposed of 271 applica- 
tions in 165 hearings. In other words, 165 hearings disposed of since 
September 1, 1952. 

The productivity per examiner was as follows: Fiscal year 1953, 
4.4 hearing cases; fiscal year 1954, 5.2 hearing cases; fiscal year 1955, 
4.3 hearing cases. 

The irony of the situation is that by increasing the workload, the 

rotestants cannot possibly, within the limitations of our conventional 
biases, have their matters expedited. Delays and expense can be 
expected to increase in the immediate future. This is of serious con- 
cern to the American people. 

Of course, I would like to say at this time that after a protestant has 
been granted a hearing, he losses all interest in expedition. 

Mr. Harris. Did you underscore that, too? 

Mr. Rogers. Is that like a continuance in a criminal case? 

Mr. Dorrrer. They make haste very slowly. 

The remarks of Judge Prettyman before the administrative section 
of the American Bar Association are apropos at this time. Judge 
Prettyman headed the President’s Conference on Administrative Pro- 
cedure, and may I say I had the honor to serve as the chairman of one 
of the subcommittees on prehearing conferees, trying to find ways to 
cut down the expense and delays, and the administrative processes 
on all levels with respect to all Federal administrative agencies— 
which was established to find ways and means to cut down the delay 
and expense of administrative hearings. 

He stated that the American public, the American businessman and 
the labor leader will not indefinitely continue to pay— 

a hundred thousand dollars for a product he knows is worth only $10,000 or 
repeatedly wait years for a decision he knows could be reached in weeks, or 


indefinitely permit disputed issues to be buried in an ocean sand of irrelevancies 
and thus lost instead of being decided. 
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The Federal Communications Commission has been frequently 
criticized for delays in processing application and confusion in their 
decisions. This bafiles many people who do not fully understand the 
procedural requirements in aie hearings nor the difficulties 
of a Commission attempting to reconcile such fundamental conflicts 
as are presented by section 309 (c) with the general purposes of the 
act. Unless Congress removes the conflict between theories of eco- 
nomic protection on the one hand and competition on the other, further 
delays and confusion are inevitable. 

My main difference with the amendments submitted by the Com- 
mission is that it acquiesces in the retention of the compulsory hearing 
features of section 309 (c) and does not redefine parties in interest. 
They should be limited to those who may suffer economic injury solely 
by reason of electrical interference and not by the threat of com- 
petition. 

In my view, broadcasting should remain in the field of competition. 
The Federal Communications Commission should be entrusted with 
the duty of guarding the public interest. It should have discretionary 
powers to determine what assertions of a protestant raise substantial 
questions of public policy. It should have the discretion to expedite 
any matter and not merely protest matters. 

f a protestant calls to the attention of the Commission a grave 
error in any grant made without a hearing which truly endangers 
the public interest and not merely affords him economic protection 
or an opportunity to stall off a competitor, he should be heard. It 
should be the duty of the Commission to hear him but its duty should 
be exercised through discretion and not compulsion. 

I might just add at this point I agreed with the Congressman before, 
when he asked whether any amendments submitted by the bar asso- 
ciation would be necessary in the event section 309 (c) should be 
repealed. Of course not; none would be necessary. I sincerely believe 
that the primary purpose of the administrative process could be pre- 
served. Fairness and equity could be achieved without section 
309 (c). 

Mr. Harris. Thank you very much, Mr. Doerfer. 

I believe under the circumstances Mr. Dolliver’s questions of a 
moment ago are still unanswered for the record. Maybe we should 
let him proceed at this time. 

Mr. Dotiiver. Did I understand your last remark correctly, that 
if section 309 (c) is repealed, in your opinion there would be no 
occasion for any further amendments to this particular part of the 
act ? 

Mr. Dorrrer. Let me say that there has been a suggestion that the 
section on rehearing be amended to provide that protested matters 
be passed upon in 30 days, that is, a determination by the Commission 
either to grant or deny the protest, and then expedite it. My problem, 
Congressman, is that it is the public who are entitled to first consider- 
ation and not anybody engaged as a competitor, either in the field of 
broadcasting, newspapers, or magazines. We should try to get out 
as quickly and as efficiently as we can the available services which 
are presently denied to the public pending detailed determination of 
who would better serve the interest. Certainly, that is more impor- 
tant, and has a greater claim upon expedition than whether or not a 
man is going to be hurt by the introduction of competition. 

64962—55 
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Mr. Dotutver. I can readily agree in that, and from the statistics 
that you have given here, I am inclined to think you are doing that. 
You have about 70 cases, as I understood your testimony, that are 
under protest, but a vastly larger number of the licenses are granted 
without any protest, without any trouble at all, and in a many 
instances, on engineering problems you say they can get’ together 
and get away from any difficulty at all. Is that not true? 

Mr. Dorerrer. Yes. Even in the interference field, it is impossible 
to get as many services on the air as we are doing now if you are going 
to eliminate all interference, because there is a point beyond a certain 
area where a minimum interference is considered to be tolerable and 
should be permitted in order to serve a local or regional area. 

Mr. Dotttver. Of course in that field, there are some engineering 
and technical problems that are constantly being refined and the situ- 
ation improved, so the Commission, I think, and the public, can look 
forward to some improvements. There have been vast improvements 
in the art since it was originated many years ago, of course, and which 
will continue, doubtlessly. 

Mr. Dorrrer. This thought occurs to me. I would say this: If 
anything needs amendment, I would say Congress should seriously 
consider requiring the protestant to put up a bond or undertaking, 
contingent upon his success in proving that there has been a substan- 
tial injury to the public interest by reason of the grant made without 
hearing. May I explain? 

Mr. Dotttver. Yes, go ahead. I am interested. 

Mr. Dorrrer. The protestant can very easily, under the present 
court decisions, make a very valid showing that he is going to suffer 
some economic injury, especially when there are so many different 
types of endeavors competing for the advertising dollar. That merely 
gives him a ticket of admission to the hearing process. That merely 
permits him to trigger off the administrative process. What is really 
strange is that neither by the act nor by the court decisions is he any 
longer permitted to litigate what the injury is going to be to him. 

Now he comes in and he wants to compel the Commission to listen 
to his version as to what constitutes the public interest. I do not want 
to close the door on this man. He may have something. We may 
have done something inadvertently. But we are the body that is sup- 
posed to determine whether or not he is sincere or whether or not he 
merely wants to use the automatic stay provisions to stall off 
competition. 

You have to remember that in any grant we have, it is quite possible 
to have not only one protestant but you can have a half dozen. If 
this thing develops the way it looks like it is developing, we may have 
a couple of hundred private attorneys general all imploring us to listen 
to their version of what constitutes the public interest. In the mean- 
time, the machinery which has been set up to expedite television and 
get it out to the people, or any other radio service, grinds to a halt 
while we hear the innumerable versions of what constitutes public 
interest. 

Gentlemen, you cannot have 2 attorneys general in a case, any more 
than you can have 2 district attorneys or 3 district attorneys, prose- 
cuting the same criminal case. Somebody must be trusted. If the 
Commissioners cannot be trusted, the only thing to do is to remove 
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them. You cannot legislate against sin. If in the past the Commis- 
sion was arbitrary in denying somebody a hearing that should have 
been heard, I would say there should be some other remedy than writ- 
ing-such inflexible provisions in an act governing an agency which 
was originally set up not as a court but set up to help expedite, to do 
what you people, but for the large amount of detail, and the large 
amount of time, just cannot do. 

It is not a question of determining past rights, as a court does. We 
are creating rights, and we are doling out a public treasure according 
to some equitable principles. When they have those, they should use 
them in the spirit in which they are given. Sink or swim in a com- 
petitive field. Do not stop anybody else from trying to provide for 
the public service, also. 

Mr. Dotxiver. You are a lawyer, I take it, Mr. Doerfer, from what 
you have said here relative to the bar. 

Mr. Dorrrer. Yes. 

Mr. Dotuiver. There is a lot of talk that has been said here about 
this Clarksburg case in West Virginia. I would like to hear your 
views on that case. What did it hold and how it is related to this 309 

c)¢ 
; Mr Dorrrer. The Clarksburg case developed as follows: There 
were two applicants filing for the same channel in that area back in 
1952. 

Mr. Dotxtver. A channel for what? 

Mr. Dorrrer. For television service. Because of the workload of 
the Commission, it was obvious that they would not be heard for a 
long period of time. So they got together and one dismissed his ap- 
plication. 

Mr. Dottiver. For a consideration ? 

Mr. Doerrer. For a consideration, some $14,000. After he dis- 
missed his application, the other one got the grant. Actually, what 
happened with respect to both applicants, as I indicated before, was 
both were investigated to determine whether either one met the quali- 
fications, the minimum qualifications. So if either one had dropped 
out anywhere along the line, we had already reached the point where 
we would automatically give it to the one who was left. But there 
had been a rule of the Commission that if somebody dropped out, or it 
might have been a practice, it went back on the processing line which 
meant that then somebody else could apply and again it would be in 
contest. 

In order to expedite, the Commission adopted a rule after publica- 
tion and after notice to the public, that if there were a dropout, it would 
not go back to the processing line, but that it would process that appli- 
cation at its next regular meeting. So when one party finally, after 
some weeks of negotiation, dropped out, and filed a petition to dismiss, 
it happened to come up the next morning. Nothing wrong with that. 

The Commission considered it rather seriously, and was familiar 
with all the facts in the case, and made the grant. Then the newspaper 
interest in that area protested the grant. It came in to the Commis- 
sion. The Commission by a 4 to 3 vote decided the newspaper was a 
party in interest under the definition of the cases interpreting 309 (c), 
and rather reluctantly, as the Chairman has indicated. 
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The Commission, instead of granting an evidentiary hearing, pro- 
vided for an oral argument, in which the parties could come in as they 
would on demurrer in the case, and state an argument to the Com- 
mission as to why this matter should be set for an evidentiary hearing. 
They pointed out the $14,000 payment; they pointed out the fact that 
the community antenna television systems were bringing in part of 
the service in which one of the applicants were interested, bringing it 
tothe territory. They pointed out 

Mr. Dotitver. Where was that coming from ? 

Mr. Dorrrer. Wheeling, I think. They pointed out that these in- 
terests had newspaper interests, about 6 or 7 newspapers. 

Mr. Dotitver. Do you mean the applicant for the television station ? 

Mr. Dorrrer. The one who got the defaulted permit, you might 
say. The Commission considered it all rather seriously, and wrote an 
opinion dismissing the protest. That was appealed. The Circuit 
Court of Appeals agreed that the newspaper was a party in interest, 
and so stated. Then the court went on to say that there was not suf- 
ficient factual information for the Commission to conclude that this 
was in the public interest, specially in view of the fact of the overlap, 
or the multiplicity of services by one operator in substantially the 
same service, the newspaper, interest, and the $14,000 payoff. 

Mr. Dotuiver. May I interject this: As a result of those views on the 
part of the court of appeals, the case was then remanded to the Com- 
mission for evidentiary hearing? 

Mr. Dorrrer. That is right. It is either on its way down or it is 
a question as to whether or not the Commission thinks it can appeal to 
the Supreme Court of the United States. 

Mr. Dotuiver. But as of this moment, it has never been heard on the 
evidentiary hearing nor has it been appealed to the Supreme Court 
of the United States? 

Mr. Dorrrer. No. 

Mr. Dotiiver. So it is pending at that point. Go ahead. 

Mr. Dorrrer. What I think happened, and with all respect to the 
court, was that the court said in so many words, “We do not think you 
have given adequate consideration to some policy matters.” But what 
1 think the court overlooked is that we can determine policy on a 
demurrer. We can determine that. Of course if it is error, and if 
there is something incorrect about it, that is a different situation. Let’s 
discuss the $14,000 payment. 

For some reason or another that shocks a lot of people. This man 
says, “I spent $14,000 and if you give me $14,000, I will drop out.” 
Well, that shocks some people because par are afraid that it is going 
to develop into a shakedown. The difficulty of the Commissioners 1s 
this: In the first place, we cannot prove that. Those people do not 
talk. They say those were the expenses, and we could spend an awful 
lot of time and money trying to check up on whether they actually 
spent every dime they say they did. And for what? 

Every day, in every court of this land, practically, cases are settled. 
There are many, many litigants who have good cases, if they insisted 
on litigating, and who would probably win. But none the less, we 
all know that they settle. I ask a simple question : What is essentially 
wrong with that before an administrative agency? Somebody thinks, 
“Well, he probably won’t win. I know my opponent would like to get 
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on the air in a hurry, and I will go up and say ‘give me X thousand 
dollars and I will get out.’” I can see nothing wrong with it. 

I will say, certainly, if he got in in the first instance with the idea of 
shaking down, and we had some probative evidence, all right. But 
there was nothing like that done. What the newspaper wanted to do 
was to use our office to trigger an investigation, as to whether or not 
you can spend $14,000. 

With respect to the community antenna system, there is a very 
serious question.as to whether the Commission has jurisdiction. 

Mr. Hare. Over what? 

Mr. Doprrrr. Those are the systems, Congressman, whereby they 
pick up the service on a bill, and bring it down some distance by 
wire into the individual homes. After the community systems pick 
up the signal, it is no longer broadcast in that sense, but it comes 
to the individual home through drop wire. 

Mr. Dotitver. May I ask a question at that point? The Commission 
nas not decided yet whether you are assuming jurisdiction over such 
systems ? 

Mr. Dorrrer. No. It is a very, very serious question. What will 
happen, if we were to hold up until we decided and thoroughly in- 
vestigated whether or not any of the $14,000 had actually been spent, 
or whether the settlement was unconscionable. If we were to hold up 
that question until we decided the community antenna television sys- 
tem jurisdiction, and if we held up on the ground that there was a 
concentration of mass media in the area, I don’t know when the people 
would get television. I do not know when anybody in any com- 
munitv which presently has some person having an application before 
the Commission, and is in contest, could possibly expect television 
within the next 2 or 3 years, if we had to go into all of the many 
public-interest questions which these individual people wish to have us 
not only hear but to investigate, practically prove their cases. 

Mr. Dotuiver. Did this Clarksburg station ever get on the air, 
actually ? 

Mr. Dorrrer. I understand not. I understand they were a little 
fearful because of the court, so that they were concerned. 

Mr. Douuiver. They are not on the air at the present time? 

Mr. Dorrrer. No. We did have some Camden case on the air. 

Mr. Doutiver. But they were taken off the air? 

Mr. Dorerrer. Automatically. Cherry and Webb has a television 
service which now serves over a million people, and the case is pend- 
ing in the courts. If we have incorrectly decided that one, within 24 
hours that service goes off the air. 

Now, for what? 

Mr. Dotiiver. Suppose this legislation which is before us were 
passed. What effect would that have on these pending 70 cases? 
Can we in the Congress go back and rectify a mistake there that was 
made in 1952, if it is a mistake? 

Mr. Dorrrer. I have given that some thought. I think, yes. I 
think we are dealing with a privilege and not a property right. I 
think that the Congress could nullify the present so-called rights of 
the prctestants, even at this stage. 

Mr. Dotutver. I come to the next question, which is this: What 
would be the result, or would we have a similar result, if we would 
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repeal entirely this offending section 309 (c)? What is your opinion 
there? ’ 

Mr. Dorrrer. No, I do not think you would have any difficulty at 
all. I think that would be a salutary move in the interest of the 
public. Without ignoring all valid protests, we certainly could move 
along in those cases. 

Mr. Dotuiver. As I understand it if 309 (c) were entirely repealed, 
that would throw back to the Commission the discretion as to the 
granting of permits or the withholding of permits where a protest was 
filed ; is that correct ? 

Mr. Doerrer. In the cases pending, did you say ? 

Mr. Dottiver. No, in new cases. We will come to the pending cases 
in a moment. 

Mr. Dorrrer. That is what I am pleading for. I think that would 
be the effect, yes. 

Mr. Dotutver. That would be the effect for new cases. What would 
be the effect of the repeal of 309 (c) upon the pending cases, these 
70 cases now before your Commission or before the court ? 

Mr. Doerrer. I think upon remand of the Commission, the Com- 
mission could implement the service, or at least keep an existing service 
on the air. It could dismiss a protest. It could decide to hear one 
That would be on the ground that no property rights have accrued to 
the protestants, and when Congress takes it away, it merely takes away 
a privilege. And there is another reason, Congressman. Courts do 
not have the power to exercise the conscience of the Commission, so 
it would be up to the Commission again. I am satisfied that we could 
dispose of the protests on their merits, and we could dismiss those 
which we think do not present a valid question of public interest, or 
we could, of course, grant a hearing. 

Mr. Dotitver. Thank you, Mr. Chairman, that is all. 

Mr. Harris. Mr. Rogers? 

Mr. Rocers. One question. What would be the remedy of an ag- 
grieved party if you dismissed the application for any reason when 
they protest, just to dismiss the protest? Supposing you repeal the 
309 (c). 

Mr. Dorrrer. You can always appeal under the rehearing section, 
405. You can always ask for reconsideration. I do not quarrel with 
the reconsideration at all. As a matter of fact, I think if we have 
made a mistake, that is the section somebody should use. 

Mr. Rogers. That is all, Mr. Chairman. 

Mr. Harris. Mr. Hale? 

Mr. Hatz. Just to refresh my recollection, what year was it that we 
poneed the quite extensive amendments to the Communications Act? 
1952 % 

Mr. Dorrrer. The McFarland Act became effective September 1, 
1952. There were extensive amendments. 

Mr. Hate. Yes, I remember them very well, because I was on the 
committee. Did we touch 309 (c) at that time? 

Mr. Dorrrer. You created 309 (c) at that time. 

Mr. Hate. We passed it? 

Mr. Dorrrer. That is when it went on the books. 

Mr. Hare. There are people who feel that in 1952 we committed 
more sins than we mended. 
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Mr. Dorrrer. Well, here is an opportunity to correct that. 

Mr. Hare. We opened Pandora’s box in 1952? 

Mr. Dorrrer. I think you did. 

Mr. Hatz. On these protests, that is? 

Mr. Dorrrer. Yes, indeed. As the Chairman indicated, that is the 
most serious matter we have. You certainly will have to give con- 
sideration. If you are serious that we should expedite protest matters, 
Congress will have to give serious consideration to an increase in staff 
and funds. 

Mr. Harr. What worries you is that the protests are increasing 
rapidly in numbers, and many of them are frivolous if not actually 
of a blackmailing character. 

Mr. Dorrrer. What worries me is the effect of these decisions. 
They will stimulate an increase in the filing of protests. I have no 
idea how many. You must remember that an application for renewal 
of a broadcasting license would be subject to protest, and although 
it might be on the air, certain people can harass and probably even 
extort. 

Mr. Harz. Apparently these decisions go to a point which we did 
not, in fact, anticipate in 1952. 

Mr. Dorrrer. I do not think so. But the language, the courts have 
indicated, is so clear that there ig no other interpretation. It must 
be remembered that there are substantial grounds for the courts’ 
determinations, because in the committee reports they referred to the 
party in interest as defined in the Sanders case, and it was the Sanders 
case that indicated that somebody suffering economic injury should 
have the standing to appeal. 

Mr. Hate. It is always painful for the Congress to circumvent the 
courts, but sometimes very necessary. 

Mr. Dorrrer. As I tried to explain, Congressman, I think that the 
difficulty stems from what is regarded by many lawyers as dicta in 
the Supreme Court decision in the Sanders case. That is where the 
difficulty starts. 

Mr. Hare. What was the dictum that you are referring to? 

Mr. Doerrrer. Well, this is what happened. The Court said that 
it may well be that the economic ground may not be sufficient to 
support two radio services, and the Commission may be interested 
in that, and, therefore, should conduct a hearing because both may 
perish, disappear. That was not actually argued or discussed. 
Actually, it is unrealistic. If one can survive, then certainly there 
should not be any further inquiry as to whether two because the 
Commission cannot be concerned with protecting the one who was on 
the scene in the first instance. The worst that could happen would 
be that he would be replaced. If the service is liable to deteriorate 
with respect to two because of this competition, the Commission has 
the power, if a broadcaster is not programing in the public interest, 
to either revoke or fail to renew the license, so somebody else can get in. 
The Court’s attention was not called at that time, was not called 
strongly, to the intent of Congress to keep this in the competitive 
field. As a matter of fact, there had been a change in policy in the 
Commission. 

Prior to that time, as the Court indicated, the Commission did 
give some consideration to the economic ground of support service. 
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But, after that, the Commission has taken the position that you sink 
or swim in a competitive field. 

Mr. Hate. That is all. 

Mr. Harris. Mr. Flynt? 

Mr. Fiynv. Mr. Doerfer, is it the policy of the Federal Communi- 
cations Commission to grant a hearing on a protest if there are any 
grounds alleged, however small those grounds may be? 

Mr. Dorrrer. I would say yes. If there is a valid ground laid, 
certainly the Commission would grant a protest. However, I do not 
consider economic injury a valid ground. I certainly would not 
hesitate to grant a protest, where there was some electrical interference 
in the case. 

Mr. Frynt. Or if there were any grounds, however slight those 
grounds might have been, where the public interest might be affected. 

Mr. Dorrrrr. Even if the grounds are slight, but if the public inter- 
est is affected, I am satisfied I would vote for a protest. However, I 
would like to have it discretionary, I would like to have it stay discre- 
tionary, I would like to have the question of expedition be discretion- 
ary with the Commission. 

Mr. Harris. Mr. Doerfer, carrying forward the questions that Mr. 
Dolliver and Mr. Hale asked a moment ago, it seems to me that if your 
idea—and I am asking you for information now—was carried forward 
to a conclusion to repeal the section outright without modifying the 
act in certain other sections, that that would say to the Federal Com- 
munications Commission, “Whatever decision you render could not be 
questioned—except, of course, through the usual right of appeal—in 
cases of applications, as to willingness and ability, the type of respon- 
sibility, and so forth insofar as the public interest is concerned.” 

We do have one member of the committee who was on the committee 
at the time the act was written in 1934. But these are other members, 
like Mr. Clarence Lee who was Chairman of the Commission for a long 
time, who, throughout the years that I have sat on this committee with 
them, serving with them, have impressed me with the idea that the act 
was originally written by Congress to serve the public interest. 

The purpose of the act was not necessarily to maintain a competi- 
tive situation in a community or to guarantee a right of any applicant, 
or to provide any individual with certain privileges that he should 
have. The purpose was to serve the public interest. 

You have mentioned that, and yet you confuse me a little bit by 
stating that you fully believe that the competitive element should be 
maintained, that that is what you thought the Congress meant. 
That is what I gathered from what you said. 

Now, I say this because you have left the impression with me that 
whatever the Commission decides on such matters, would be in the 
public interest, and that the Commission and only the Commission 
could know what was in the public interest. T say that as no reflection 
whatsoever, but I say it because the Commission, as we know, cannot 
possibly know every situation in every community in this great coun- 
try of ours. There undoubtedly are many, many instances in which 
you might decide cases where matters which are vitally important and 
controlling the situation were not brought to your attention. It seems 
to me if we do not. protect the right of the protestant who actually 
should come before the Commission, and who is a true protestant, then 
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we might, as Mr. Dolliver says here, get ourself into a worse situation 
than we are presently in. 

Mr. Dorrrer. Could I answer that? 

Mr. Harris. I will be glad to have your comment. 

Mr. Doerrrer. If a valid protest, as I have indicated before, where 
a man is sincerely concerned about the public interest, comes before 
the Commission, and that Commission disregards it, you are in much 
worse trouble than just the dismissal of that protest. 

Mr. Harris. That is the point. Now, let us stop right there a 
moment. I know how difficult it is for the little applicant who lives 
down in Podunk, someplace, to wade through all the redtape into a 
Government agency. Certainly there may be that valid protestant, 
but if he is not able to get to you with his protest, and if he does not 
have some protection to bring it in, then the public interest will not 
be served. 

Mr. Dorrrer. He has that protection now. 

Mr. Harris. If you repeal all of this, how would he have it? 

Mr. Dorrrer. Anybody. It is just like a city attorney or a district 
attorney. He receives complaints, tips, anonymous information, 
sometimes, which often results in investigation and subsequent action. 

Mr. Harris. And maybe often it does not. 

Mr. Dorrrer. That is true. But he has the right, and not solely 
on the anonymous approach, the protestant certainly has the right, 
today to call to the attention of the Commission what he thinks is in 
error. He has a right to petition to intervene. ' 

Mr. Harris. You mean with the original application when the 
hearing is being held? 

Mr. Dorrrer. He has a right to petition to intervene in the pro- 
ceedings after the grant without a hearing. 

Mr. Harris. All he can do is come in and say there is substantial 
opposition to it, or this and that would happen. He does not have a 
right to intervene as one will, you know, when they have more than 
the mere fact that he wants the community to be served in the way 
that he thinks it should be served. In other words, if he does not 
have some financial interest in some way or other equally valid interest, 
he is not going to come in and really enter a protest. 

Mr. Dorrrer. I misspoke when I said he had the right to intervene. 
He has the right to petition us to permit him to intervene, or he has 
the right to persuade us to use all the resources at our command to 
follow his lead. You have to make a choice. This little fellow 
down in Podunkville may not have the money to go through the 
protests with some extortionist in the background. Those fellows are 
without counsel. Right today there is nothing to prevent a man from 
coming and protesting. We have them. I do not mean the 
extortionists. 

Mr. Harris. The present situation should not be permitted to stand, 
but there should be some flexibility. The Commission should have 
some discretion in these matters. I do have some question of going 
so far as to say that someone who may have a very vital protest should 
be left out altogether. I have some question about that. 

Mr. Dorrrer. Let us assume it is possible for a commission, and 
someone may even make out a case, to be so arbitrary as to turn its 
eyes away and close its ears to a valid protest. If that condition exists, 
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when I indicated before, ‘you are in real trouble, you are in real 
trouble because you have some pretty bad commissioners. 

What I mean is that if they do that, then certainly that protestant 
can go to Congress he can go to the newspapers, he can do anything 
to show that there is something wrong with the Commission. e rea- 
son I say that Mr. Chairman, is this: Our whole judicial system would 
bog down if you gave everybody who had some interest in a case the 
right to appear and have what he considered and conceives to be the 
public interest to be litigated. You just could not get anywhere. 

Mr. Harris. I thoroughly agree with that, but on the other hand 
I would not want to go so far as to prevent anyone who should have a 
right in the interest of the public to enter a protest. You say that they 
would have that right. I want to clear that up in my own mind, at 
least. Would he have the right? 

You say there is no substantive right, but you mentioned the $14,000 
a moment ago, which the Commission was fully aware of in the 
Clarksburg case. It seems to me if that is not substantive, I do not 
know what the word “substantive” means. 

There was $14,000 there in that particular case, and I am sure that 
the Commission has a record down there of a good many cases where 
substantial sums of money were passed in order to settle these cases, 
so-called, out of court. Sometimes I do not know if the public interest 
is adequately protected by permitting them to do that or not. Though, 
as a lawyer, and from some experience over a geod many years, I 
recognize that cases are settled, that is, litigation is settled and the 
matter is all cleared, but you never see one of those cases, except by 
the fact that they come to the court and say to the court that the 
parties to this litigation have settled it, and they have settled it be- 
tween themselves. 

That is a matter between the two individuals, so to speak. Now you 
have here the whole public affected by service. I think there is a 
substantial difference from the ordinary course in legal cases. 

Mr. Dorrrer. Even in Commission proceedings, we make them dis- 
close that. In courts, they do not even have to disclose that, but just 
report to the court that they have settled for an undisclosed considera- 
tion. I think you put your finger on it, Mr. Chairman. We are faced 
with a difficult situation, a difficult choice. Are we going to deny the 
public a service until we investtgate to find out whether one of them 
is tainted with extortion or a strike application or there is too much 
control of the mass media of communications in the area. . 

Today there are any numbers of cities and applicants who have 
newspapers, radio, and television. Nothing very serious has hap- 
pened, although I agree that is quite a problem. But a different 
question arises the moment there is a dropoff. You do not have a 
comparative hearing any more. <A different question arises. 

Mr. Harrts. I know, but sometimes it is interesting to know what 
caused that dropout. I think you found out a situation down in my 
State some time ago when it seems that some of these people circu- 
lating around from other areas had come in and were filing applica- 
tions for the particular purpose of dropping out. That dropping out, 
of course, was on the basis of “How much are you going to put in my 
hip pocket.” Those situations, of course, are rather flagrant and they 
were for awhile. 
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Mr. Dorrrrr. There is not any commissioner who would not be in- 
terested if we had proof. It is the suggestion to us that that has 
ape ened. “Now you go out and use your money and try to unearth 

That is where our difficulty comes in. 

“Mr. Harris. Do you require in such incidents, and maybe this is 
getting a little far from the issue, the parties or the applicants to file 
a statement before the Commission setting out the proposed settle- 
ment and agreement? 

Mr. Dorrrer. The Commission, in hearing cases, requires them to 
set forth under oath the consideration. 

Mr. Harris. The thing that disturbs me about this broadcast prob- 
lem in which these matters are involved is the trend in this country. 
I will say first that I think one of the finest things that has happened 
is that you have radio coverage practically all over this country, in 
every locality that, of course, has a community that can support it. 

But in the television field, it is obvious to me the trend is for the 
big cities, the metropolitan areas, to get coverage. It is very difficult, 
it seems, to get adequate service in many instances in the smaller 
places, communities, and particularly in the rural areas. I am not 
saying that is the fault of the Commission. I think the industry has 
a responsibility and probably is not living up to that responsibility. 
1 am fearful that the present policies are condoning this trend that 
vou are having only service in the larger metropolitan areas while all 
the people are entitled to it. You are not reaching out in the more 
rural places. I do not believe we should permit that. 

Mr. Dorerrer. Mr. Chairman, that was done in the allocation table. 
It is a known fact that television, and the operation of television, is 
a very expensive matter, and requires a large investment. It has to 
start where the economic support is large enough. We are hopeful 
in some of the proposed rulemaking we have today which will permit 
a reduction of power, which may permit the construction of a booster 
station, as we call it, or even the implementation of a satellite to get 
television out to the rural areas and the sparsely settled areas. 

Mr. Harris. I am somewhat impressed by the statement which was 
wade by Chairman McConnaughey, I believe it was, when he was 
before the committee some time ago, that this whole field of broad- 

casting needs a thorough goingover, that is, a study and investigation, 
hecause of some of these trends. 

I know that from information that has come to me that it is very 
difficult for a television station out in the rural areas or smaller 
communities to get programs from the big networks because they 
do not maintain a population of 100,000 people, or something like 
that. If that is the case, you can get it in the big city but you cannot 
get it sent to you in the small places on the basis that the national 
advertiser does not want to advertise in the little town, but he is 
plenty willing to do it in the big town. I hope in your proposed 
rulemaking, which you mentioned a few minutes ago, that situation 
will be carefully considered. 

Mr. Dorrrer. I would say, Mr. Chairman, that every single Com- 
missioner on that Commission has the prime and first objective to 
get at least one television service to every person in this country, 
and it is our difficulty with respect to the competitive features and 
others that absorbs a good deal of our time. But I know that is our 
objective. 
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Mr. Harris. I appreciate that, and I am glad to know it. But I 
still know that you have, time after time, these applications for an 
increase in the height of a television tower. I believe you have some 
before you to go up as high as twenty-two or twenty-three hundred — 
feet, have you not? 

Mr. Dorrrer. Yes. 

Mr. Harris. The purpose of that, of course, is to expand the coverage 
in certain areas. When you do that, you cover an area out there 
that, in some instances, perhaps they would not serve in any other 
way, under the present policies, and you get the station way off some- 
where that has very little interest in this community, perhaps, of 
fifteen or twenty thousand people. But that being done, an applicant 
in that area is pretty much precluded from developing service right 
there where those people are. It seems to me like it is a very impor- 
tant situation, and that your Commission has a tremendous respon- 
sibility at this particular time in making a determination of what 
is in the public interest of all of the public, and not just of the big 
cities of the country. 

Mr. Dorrrer. What I am asking for is sufficient time so that the 
Commissioners can really get their teeth in it and not listen to the 
personal squabbles between competitors. 

Mr. Harris. I, for one, am certainly willing to help you out with 
this problem. I think something should be done. 

Are there any further questions? 

Mr. McConnavueuey. Mr. Chairman, Commissioner Lee would like 
to make one statement. 


STATEMENT OF ROBERT E. LEE, COMMISSIONER, FEDERAL 
COMMUNICATIONS COMMISSION 


Mr. Ler. I had not intended to say anything, and I did not prepare 
a statement. I would like to support the Commission amendments 
on the basis that, as I understand them, they merely give us the 
discretion which we think Congress intended in the first instance. 

If I may, I would like to file a very brief statement along with that 
oral statement. 

Mr. Harris. You may have that privilege, Commissioner, and we 
will be glad to have it. 

(The following letter was later received from Commissioner Lee :) 


JUNE 27, 1955. 
Hon. OREN HARRIS, 
Chairman, Subcommittee of the House Committee on Interstate and Foreign 
Commerce, House of Representatives, Washington 25, D. C. 


DEAR CONGRESSMAN HARRIS: I greatly appreciate the opportunity which you 
have afforded me to file a separate statement of my views concerning H. R. 5614, 
which would amend the provisions of section 309 (c) of the Communications Act 
of 1934, as amended, concerning protests. 

My experience on the Commission has convinced me that the public interest 
imperatively requires the amendment of section 309 (c). While I believe that 
parties in interest should have an opportunity to call to the Commission’s 
attention facts concerning an authorization granted without a hearing which 
they believe indicate that the grant would not be in the public interest, I think 
that the existing provisions of section 309 (c) have been abused in a manner 
which is completely inconsistent with the public interest. Therefore, I advocate 
amendment of the existing section, but I would not favor its full repeal without 
appropriate language to protect the rights of those with legitimate protests being 
included in another section of the act. 
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In the very first protest case in which I participated as a Commissioner, I was 
assured that the granting of the protest would not result in any appreciable 
delay in instituting the particular television service which the Commission had 
granted, in view of the fact that the statute provided for the expedition of pro- 
test cases. However, I am sorry to have to relate that the protestant in that 
case was able:to hold up that service for approximately a year and a half and, 
depending on the outcome of a pending appeal to the courts, the peeple of that 
community may be deprived of this service for an additional period of time. 
Unaer the existing statute the Commission is without authority to do anything 
about such situations, even where it is convinced that the protest is without 
merit or where it finds that the public interest requires that the particular service 
be instituted promptly. It is a very frustrating experience to be charged with 
the duty of protecting and fostering the public interest and yet be in a position 
where you are powerless to prevent a protestant from thwarting that interest 
by holding up an important radio or television service merely to serve his own 
private competitive interests. 

I firmly believe that the Commission’s proposal to amend section 309 (c) 
will help to alleviate the present unconscionable situation. In my opinion it will 
protect the rights of interested parties to be heard where they have legitimate 
and relevant factors to call to the Commission’s attention, while at the same 
time insuring that the public interest is not ignored. 

In view of the limited time available before Congress adjourns, I would hope 
that this proposal could be expedited as much as possible, and, if further amend- 
ments are suggested, they might be considered at the next session of the Con- 


; Sincerely yours, 
Rosert BH. LEE, Commissioner, 


Mr. Harris. I have a communication here from the Columbia 
Broadcasting System, Inc., a statement on this problem. 

Without objection, it will be filed for the record at this point. 

(The communication follows:) 


COLUMBIA BROADCASTING SYSTEM, INC., 
New York, N. Y., June 21, 1955. 
Hon. J. Percy PRIEstT, 
Chairman, Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 


Dear Sir: We take this opportunity to submit our views on the proposed 
a of section 309 (c) of the Communications Act, as embodied in 

. R. 5614. 

We believe that revision of that section is both necessary and desirable in 
order to minimize the delay involved in the final disposition of applications: for 
licensed facilities and to lessen the administrative burden imposed upon the 
Commission and its staff asa result of the present protest provisions of section 
308: (c). 

Such minimizing of delay and reduction of administrative burden should assist 
the Commission in making additional and improved facilities available to the 
public more promptly. In our judgment the proposed amendment would allow 
the Commission a wider discretion in its treatment of protests and, at the same 
time, adequately protect the legitimate interests of protestants. 

The proposed amendment is intended to accomplish three things: 

1. To modify the present mandatory requirement that, except where an exist- 
ing service is involved, the effective date of Commission action must be postponed 
where it is protested, so that the Commission could exercise discretion where 
it is in the public interest to deny such a postponement. 

2. To clarify the Commission’s authority to redraft issues raised by a protes- 
tant and to permit the Commission to specify such further issues as it may 
prescribe. 

3. To-clarify the Commission’s authority to treat the allegations of a protest as 
if on demurrer and to exclude from the issues designated in the hearing order 
those matters which, even if established, would not require the grant to be set 
aside. 

Clarification of the Commission’s authority with respect to the last mentioned 
objective of the amendment is particularly appropriate in view of the recent 
decision of the Court of Appeals for the District of Columbia in Clarksburg Pub- 
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lishing Co. v. F.C. C. (—— U. 8. App. D. C. (No. 12441, decided June 9, 1955)). 
as a result of which for all practical purposes it appears that the present lan- 
guage of the act requires a full evidentiary hearing and does not permit the 
demurrer approach employed by the Commission in that case. 

At the congressional hearings on the 1952 amendments to the act, which added 
the present provisions of 309 (c), CBS testified that to define the term “party in 
interest” so as to include those persons who might suffer economic injury as 








a result of a grant appeared contrary to the philosophy of free competition exist-’ 


ing in our system of broadcasting and that such an enlargement of the class 
eligible to protest would unduly burden the administrative processes of the Com- 
mission and delay the prosecution of its business. To a considerable extent those 
predictions have proved true and the restrictive provisions of 309 (c) have 
hindered the development of broadcasting and other services. 

While the proposed amendment does not limit the term “party in interest” so 
as to exclude therefrom those persons who claim possible, or even fanciful 
economic injury as a result of the grant, in our judgment the amendment would 
permit the Commission to deal more effectively with protestants whose sole pur- 
pose is to impede the establishment of competing services. In this connection it 
is noted that Commissioner Doerfer has suggested that section 309 (c) be repealed 
in its entirety. We believe that consideration should also be given to this 
proposal particularly if the provision of the act relating to rehearings (sec. 405) 
were amended to require the Commission to act expeditiously on petitions for 
rehearing. The legitimate interests of protestants would thus remain protected 
and the potentiality of delay in the establishment of new facilities would be 
further minimized. 

If we can provide any additional information in connection with this matter, 
please do not hesitate to call upon us. 


Respectfully submitted. 
RicHaArp §S. SALANT. 


Mr. Harris. Next, I have a letter addressed to Hon. J. Percy Priest, 
dated June 20, 1955, from Donald C. Beelar, chairman, the national 
committee of the American Bar Association, section of administrative 


law. 
Without objection, the letter will be made a part of the record at 


this point. 


AMERICAN BAR ASSOCIATION, 
SECTION OF ADMINISTRATIVE LAw, 
June 20, 1955. 
Re H. R. 5614. 
Hon. J. PERcyY PRIEST, 
Chairman, House Interstate and Foreign Commerce Committee, 
House of Representatives, Washington, D. C. 


DEAR CONGRESSMAN Priest: The administrative law section is studying the 
above-identified bill to amend section 309 (c) of the Communications Act, as 
amended, and our council has instructed me by its resolution to advise your 
committee of this interest. However, since the procedures of the American Bar 
Association preclude the expression of views on legislative matters without 
authority of the house of delegates or the board of Governors, it will not be 
possible to complete our studies and obtain approval of such recommendations 
as may be formulated on this subject until after the annual meetings of the 
American Bar Association beginning August 21, 1955. 

We have been advised over the weekend of the forthcoming hearings on this 
bill. Although it will not be possible for us to participate in the committee hear- 
ings at this time, it is hoped that we will have the opportunity of submitting 
our views to your committee after our annual meeting. 

Very truly yours, 
Donatp C. BEELAR, 
Chairman, the National Committee. 


Mr. Harris. If there is nothing further, this will conclude the 
hearings, and the committee will adjourn. 
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(The following letters were submitted for the record :) 


CONGRESS OF THE UNITED STATES, 
House or REPRESENTATIVES, 
Washington, D. C., June 29, 1955. 
Hon, OREN Harris, 
Chairman, Subcommittee on Communications, 


Committee on Interstate and Foreign Commerce, 
Washington 25, D. C. 


Dear Mr. CHAIRMAN: May I express my deepest appreciation for being allowed 
to submit a late statement concerning H. R. 5614, to amend the Communications 
Act of 1934 in regard to protests of grants of instruments of authorization with- 
out hearing. I understand that hearings on this measure were concluded by 
your subcommittee on Friday, June 24, 1955. 

I am opposed to enactment of H. R. 5614 for several reasons. Chief among 
these is the fact that the mushroom growth of the television industry throughout 
the United States during he last 7 or 8 years makes it imperative that the entire 
Communications Act of 1934, with amendments, be thoroughly examined and 
studied both with the view in mind of extensive revision or recodification. The 
present laws governing the functions and operations of the Federal Communica- 
tions Commission are based on a 21-year-old act that preceded television by 
many years. In the opinion of many persons, television has wrought such 
fundamental changes in the communications industry as to completely antiquate 
the present law. Although I would hesitate to agree with such a drastic con- 
clusion without further study, I do believe that a comprehensive survey of the 
entire .communications picture should be undertaken. I would thus oppose 
any piecemeal attempt to change existing law with such legislation as H. R. 5614. 

Assuming but not conceding that certain piecemeal amendments to the Com- 
munications Act might be desirable, H. R. 5614 would certainly not solve any of 
the problems which have multipled with the growth of the television industry. 
Section 309 (c), Public Law 554, 82d Congress, requires the FCC to order a 
hearing upon a. protest of a grant of. any instrument of authorization if such 
protest sets out facts showing the protestant to be a party in interest and if the 
facts relied upon have been set forth with particularity. Pending the outcome 
of such hearing, the effective date of the protested grant is postponed to the 
effectiye date of the Commission’s decision, unless the authorization involved 
is: necessary to the maintenance or conduct of an existing service. H. R. 5614 
would not only require the protestant to specify with particularity the facts 
showing that the grant was improperly made or would otherwise not be in the 
publie interest, but would also allow the Commission to determine whether the 
public interest requires that their grant remain in effect, even for a new author- 
ization of service. 

Thus, not only would the Commission be given wider discretion when deciding 
whether to allow a hearing on protests to authorized grants, it would also be 
given the right to determine whether any grants, new or existing, should be 
postponed until a decision on the hearing. Consequently, while the protest 
hearing is pending or underway, the protested authorization could conceivably 
begin operations, rending the whole idea of the protest academic and requiring 
a repetition of the entire dispute in the courts. If the protestant were awarded 
the decision by the FCC, he might then be forced to petition for an injunction 
against an existing operation. The grantee would almost certainly contend 
that the Commission is estopped from suspending operation of the new facility 
after his reliance on their refusal to postpone the original grant of authorization. 
To encourage the grantee to commence a new operation and then rule against 
him in the subsequent hearing would not only result in unnecessary economic 
hardship, but would certainly tend to undermine confidence in our system of 
administrative tribunals. To say the very least, it would certainly be a costly, 
impractical, and unfair method of conducting governmental business. 

In view of the foregoing reasons, I earnestly hope that your subcommittee will 
not recommend favorable consideration of H. R. 5614. 

Respectfully submitted. 

ALVIN M. BENTLEY, 
Member of Congress. 
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AMERICAN BROADCASTING Co., 
New York, N. Y., July 1, 1955. 
Re H. R. 5614. 


Hon. J. Percy Priest, 
Chairman, Committee on Interstate and Foreign 
Commerce, House Office Building, Washington, D. C. 


My Dear CONGRESSMAN Priest: For the reasons stated by the Federal Com- 
munications Commission the American Broadcasting Co. favors the passage of 
H. R. 5614, which is now before your committee. 

It is our belief that the passage of this bill amending section 309 (c) of the 
Communications Act will effectively reduce the number of frivolous protest 
applications. 

Very truly yours, 
G. B. Zorsaueu, General Counsel. 





NATIONAL ASSOCIATION OF RADIO 
AND TELEVISION BROADCASTERS, 
Washington, D. C., June 27, 1955. 
Re H. R. 5614. 
The Honorable J. Percy Priest, 
Chairman, Committee on Interstate and Foreign 
Commerce, House of Representatives, Washington, D. C. 

My Dear Mr. Priest: On June 16, 1955, Mr. Ralph Hardy, our vice president 
for Government relations, in response to a notice of hearings on the above bill, 
advised Mr. Layton that the board of directors of the National Association of 
Radio and Television Broadcasters was to be in session on June 23, 24, and 25, 
and that policy direction from the board would be requested at that time. 

On behalf of the National Association of Radio and Television Broadcasters, 
this is to inform you that the association expresses no opposition to the bill 
H. R. 5614, and requests that this letter be incorporated into the transcript of 
the hearings on the matter. 

Sincerely yours, 
Harotp FELiLows. 


(Whereupon, at 12:30 p. m., the hearing in the above-entitled 
matter was concluded. ) 


x 























